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Attached please find a copy of the revised "Interim Guidance 


on PRP Participation in Remedial Investigations and Feasibility 


Studies" (OSWER Directive number 9835.1a). I have approved the 


modifications to this memorandum. This version is now identical 


.to that which appears as "Appendix A" in the October RI/FS 


guidance (OSWER Directive number 9355.3-01). 
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MEMORANDUM , 
i . ~ . .  . I  

SUBJECT: 	 Revisions to the Interim Guidance on PRP ,Participation

in Remedial Investigations and Feasibility Studies 
. _._ 

FROM: Bruce M. Diamond, Directorq$%---? . - . . .  

Office of Waste Programs En rcement 


TO: 	 J. Winston Porter 
Assistant Administrator 

..- , .. . . , .  

Attached please,find a copy of the revised "interim Guidance 

on PRP.Participation in.Remedia1 Investigations and.Feasibility 


. -Studies" (OSWER Directive n e e r  9835.1a). The interim guidance
-
j was originally signed by you'in'May of 1988:  . . ~ . - I _  , r' :. 

1 . 
. 

I ._. . -! 
I 

'InJune and.August'of 1988,'my office received memoranda ' 

from the Department of Justice pointing out that PRP attorneys
had seized upon certain words in the.'May:1988 PRP participation 

! guidance and turned them against us. Also, following issuance of 
i the PRP participation guidance,:..inOctober of .,1988'you approved a , ., 

revised RI/FS guidance developed by OERR. Consequently, the May ~ 

1988 PRP participation guidance has been revised to conform to 
the October 1988 RI/FS guidance and correct inconsistencies 
identified by the Department of Justice. . .  . .  

A.


The revisions which were made to the "Interim Guidance on 
PRP Participation in Remedial Investigations and Feasibility
Studies". (OSWER Directive number 9835.1a) did not affect the 
policy aspects of the guidance. They incorporated additional ' 

comments which were supplied to our office by various parties,
including the Department of Justice, after the guidance had been 
signed and distributed. The revisions were also agreed upon by
the Office of Emergency and Remedial Response. The revisions are 
summarized below. 

1. 	 The May 1988 PRP participation guidance (Directive number 

9835.1a) references an outdated draft of the RI/FS guidance

(9355.3-01). Changes were made to reference the October 

19Sa' RI/FS guidance. 




2 .  	 The May 1988 PRP participation guidance was revised so that 
work plan deliverables parallel the RI/FS guidance more 
closely. The model RI/FS Statement of Work (SOW) which is 

currently under development will pro7i.de additional 

specificity on the individual deliverables that are 

appropriate for a PRP RI/FS. 


3 .  	 The May 1988 PRP participation guidance stated that 
"consultants that are PRPs at the site may not conduct or 
assist in the conduct of the RI/FS." This statement was . 
unclear and therefore removed. 

4 .  	 Throughout the May 1988 PRP participation guidance, it was 
implied that prior to signing an Administrative Order, PRPs 
should demonstrate their qualifications and willingness to 

perform an RI/FS through.submissionto'EPA of a SOW or work 

plan. The guidance was revised to clarify that such a step 

may follow the Administrative Order. 


5 	 The May 1988 PRP participation guidance implied that 
indirect oversight costs are alwavs paid by PRPs. New 
wording was provided to allow more flexibility and provide
consistency with the settlement incentives/disincentives 
concept. 

6. 	 The May 1988 PRP participation guidance was revised to 

remove statements which bound �PA to.reviewing and approving

all work plans and/or modifications to work plans "as soon 

'asthey are developed,and submitted for r.eview." 


7. 	 The May 1988 PRP participation guidance was revised to 

remove references to any type of an "oversight management

plan" since such a document is not really necessary. 


.. 8 .  	 The May 1988 PRP.participationguidance was revised to 
clarify a footnote which implied.that EPA may provide
oversight of state oversight activities. 

9. Additional grammatical and word choice changes were also 

made to the'May 1988 .PRP.participationguidance. These 

changes provided no alterations to the policy set forth in 

the guidance. 


To inform the Regions of the revisions that have been made 

to the May 1988 PRP participation guidance, a copy of the revised 

guidance will be sent to them. I have attached a transmittal 

memorandum for your signature. For further information 

concerning these minor revisions, please contact Carrie Capuco

(FTS 382-7739) of my staff. 
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Appendix A 

INTERIM GUIDANCE ON PRP PARTICIPATION' 

IN THE RI/FS PROCESS'
-

I. INTRODUCTION 


This memorandum sets forth the policy and procedures.qoverning the 
participation of potentially responsible parties ( P R P s )  in the develop
ment of remedial investigations (RII and feasibility studies (FS) under 
the Comprehensive Environmental Response, Compensation, and Liability 
Act (CERCLA), as amended by the Superfund Amendments and Reauthorization 
Act (SARA) of 1986. This memorandum discusses: 

0' 	 The initiation of enforcement activities including PRP seasch

es and PRP notification; 


0 The circumstances in which PRPS may conduct the RI/FS; 
. . 

o 	 The development of enforceable agreements governing PRP RI/FS 
activities; 

o 	 Initiation of PRP RI/FS activities and oversight of the RI/FS 

by EPA; 


0 EPA control over PRP RI/FS activities; and 


o PRP participation in Agency-financed RI/FS activities.' 


More detailed information regarding each of the above topics is 

included in Attachments 1-4 of this appendix. 


This document is consistent with CERCLA and EPA guidance in effect 
as of October 1988, and is intended to supersede ??.e ?!arch 20. 1984 mem
orandum from Assistant Administrators Lee M. Thomas and Courtney M. Price 
entitled "Participation of Potentially Responsible Parties in Develop 
ment of Remedial Investigations and Feasibility Studies Under CERCLA" 
(OSWER Directive No. 9835.1). Users of this guidance should consult the 
RI/FS Guidance or any relevant guidance or policies issued after dis
tribution of this document before establishing EPA/PRP responsibilities 
for conductinq RI/FS activities. Additional guidance regarding proce
dures for EPA oversiqht activities will be available in the Office of 
Waste Program Enforcement's ( W E )  forthcoming "Guidance Manual on 

'This memorandum vas signed by the Iu OSWER and released for distribution 
on May 16, 1988. Technical clarifications/updates have been made to 
this guidance f o r  insertion into Appendix A of the "Interim Final 
Guidance for Conductinq Remedial Investigations and Feasibility Studies" 

(October 1988-OSWER Directive No. 9355.3-01) (Referred to herein as the 

RI/FS Guidance). 
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Oversight of Potentially Responsible .Party Remedial Investigation and ... . . .Feasibility Studies". - , -~ ' .~. . . . . 

XI. BACKGROUND ,- ... 

.,. Sections~,104/122.Of. :. CERCLA provide PRPs with the opportunity to 
conduct the'RI/FS 'when EPA determine: (1) that the'pRPs-arequaiified to 
conduct suck,a,ctivitiesand (2) they will carry'but the-a&tivities in
accordance w-ithCERCLA"requirements .and EPA procedukes.11..The-Agency will 

continue its Policy of:early and time.ly PRP searches as well as early 

PRP .noti'fication'and negoti'a,t,ion
f y  pI/FS activities.'- ' 

. . 

. . It is also the policy of EPA to encouraqe the early and active par
ticipation.of PRPs in conducting RI/FS activities. ' EPA believes' that 
early participation of PRPs in the remedial process will encouraqe PRP 

implementation of .the selected remedy. PRP participation in RI/FS activ

ities will ensure that they have a better and more 'completeunderstand

.inq of the selected remedy, and thus,will be more likely to agree on 

implementation o'f the remedy. Remedial activities performed by PRPS 
w i l l  also conserve.Fundmonies, thus making additional resources avail-
able to address other.sites. 


. . ,  . . . .  . .  . . 

As part of the Agency's effort to encourage PRP parti$ipation in 

remedial activities, EPA will consi,derthe PRPs' role in conducting RI/FS 

activities when assessing an overall settlement proposal'.for the remedial 

design and remedia1,action. For example, when the Agency performs a 
non-binding allocation of responsibility (NBAR),' khe Agency may .consider 
previous PRP efforts and cooperation. This will provide an.additiona1 
incentive for^ PRPs to 'be'cooperative in 'conducting RI/FS activities. 

1 ... . -. . 3 . , .  . -~ , , 

- Although,EPA encouraqes PAP.participation in cor.ducting the RI/FS, 
the .Aqercy and CERCLX , impose ' certain copdiths qoverkirig their partici

conditions'are intended'to assure that'the RI/FS per-.._pation. The~se. 
.formedby.<he PRPs is consistenf with Federal requirements.and that,. 
there is adequate ,oversightof those activities:- These conditions are 
discussed both in Section I11 and'At,tachmentI:of this memorandum'. . 2 .. , . -. . ~. . 

;.At,thediscretion o f  EPA,-a.PRP (or group oPpi(ps) may assume 
..full responsibility for undertaking 'RI/FS activities pursLiant'.to-' ' ' i  

Sections 104/122'0-fCERCLA. The terms and conditions governinq the. 
RI/FS .activiti'es;shouid be specified in,an 'Administrative Order. The 
use of Administrative Orders is authorized in CERCLA'Section 122(d)(3): 
they ara the preferred type of agreement for.RI/FS activities since they 

, .  are authorized internally and therefore, may be negotiated more quickly 
, .  . . . . . .  P . .  .... . .  

. ,  

, - .. - _.. 
, -. , 

-... . . . 

' . 'The-leqal authority to enter into agreements with'PRPs 1s found,inCERCLA 
Section 122(a) .. This section then.refer.sto response:actions conducted 
pursuant to Section 104lb). For the purposes of this guidance, SeC
tions 104/122 will be cited when referring to such authority. 
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than Consent Decrees.. Before SARA, Adminis t ra t ive Orders were s igned 
using t h e  a u t h o r i t i e s  of Sect ion 106 of CERCLA. New p rov i s ions  i n  SARA 
a l l o w  f o r  Orders t o  be signed using the  a u t h o r i t i e s  of Sec t ions  104/122; 
Section 1M/122 Orders do n o t  require EPA t o  make a f ind ing  of .l.mminer.t . .
and s u b s t a n t i a l  endangerment. 

RI/FS a c t i v i t i e s  developed subsequent t o  t h e  Administrative Order 
a r e  set f o r t h  i n  a Statement of Work, w h c h  i s  then embodied or 
incorporated by reference i n t o  the  Order. A Work Plan descr ib ing  
d e t a i l e d  procedures and c r i t e r i a  by which t h e  R I / F S  w i l l  be performed is 
developed by t h e  PRPs and, a f t e r  approval by EPA, should also ,be 
incorporated by reference i n t o  t h e  Adminis t ra t ive Order. 

I t  i s  t h e  r e s p o n s i b i l i t y  of  the  lead agency t o  ensure t h e  q u a l i t y  
of the e f f o r t  i f  t h e  PRps assume r e s p o n s i b i l i t y  fer conducting the  .RI/FS. 
Therefore,  EPA w i l l  e s t a b l i s h  overs ight  procedures and p r o j e c t  c o n t r o l s  
t o  ensure t h a t  t h e  response ac t ions  are c o n s i s t e n t  wi th  CERCLA and the  
National Contingency Plan (NCP). Sect ion 104(a )(1) of CERCLA mandates 
t h a t  no PRP be allowed t o  undertake an RI/FS unless  EPA determines t h a t  
t h e  p a i t y t i e s )  conducting the  RI/FS i s  qua l i f ied .  t o  do so. In  add i t ion ,  
Section 1 0 4 ( a ) ' ( l )  r equ i r e s  t h a t  a q u a l i f i e d  p a r t y  be cont rac ted  wi th  or 
a r ranged . fo r  t o  a s s i s t  i n  overseeing and reviewing t h e  conduct of  t h e  
RI/FS and, that  t h e  PRPs agree t o  reimburse EPA f o r  the costs a s soc ia t ed  
with t h e  overs ight  contract  or arrangemint. 

111. I N I T I A T I O N  OF ENFORCEMENT ACTIVITIES 

AS p a r t  of e f f e c t i v e  management of enforcement a c t i v i t i e s ,  t i m e l y  
se t t lements  f o r  RI/FS a c t i v i t i e s  a r e ' t o  be pursued. This inc ludes  conduc
t i n g  PRP searches e a r l y  ir. t h e  site discove'ry process  and subsequent 
n o t i f i c a t i o n  t o  a l l  PRps of t h e i r  p o t e n t i a l  l i a b i l i t y  and of t h e i r  oppor
tur. i ty t o  perform responsc a c t i v i t i e s .  Guidance on conducting t i m e l y  
and e f f e c t i v e  PRP searches  i s  contained i n  t h e  guidance manual, "Poten
t i a l l i  Responsible Par ty  Search m u a l "  (Augus t  17, 1987 - OSWER Direc
t i v e  N o .  9834.6). 

EPA po l i cy  has been t o  n o t i f y  PPIs of t h e i r  p o t e n t i a l  l i a b i l i t y  f o r  
t h e  planned response a c t i v i t i e s ,  t o  exchange i n f o m a t i o n  a b o u t . t h e  s i t e ,  
a n d . t o  p iovide  PRPs w i t h  an opportuni ty  to undertake o r  f inance t h e  
responsa act ivi t ies  themselves. In  t h e  past  t h i s  has  been accomplished 
by issuing a 'general notice" le t ter  to t h e  PRPs. In a d d i t i o n  to  t h e  ' ' 

use o t  tlu gene ra l  n o t i c e  le t ter ,  Sect ion 122(e )  of CERCLA now au thor i zes  
EPA to use 'special notice '  procedures,  which f o r  an R I P S ,  e s t a b l i s h  a 
60 t o  W day moratorium and formal negot ia t ion  period. The puIpose of 
t h e  moratorium is to  provide t i m a  f o r  formal nego t i a t ion  betveen EPA and 
the  PRPs f o r  conduct of  RI/FS a c t i v i t i e s .  In  particular, use  of t h e  
special notice procedures t r i g g e r s  a 60 day moratorium on EPA conduct of  
t h e  RI/FS. During the 60 day mrator ium,  i f  the  PRPs provide EPA with a 
"good f a i t h  offer' to conduct o r  f inance  t h e  RI/FS, the negot ia t ion  per iod 
can be extended t o  a total  o f ' 9 0  days. EPA cons iders  a good f a i t h  o f f e r  
t o  be a w r i t t e n  proposal  where the  P W s  make a shoving of t h e i r  q u a l i f i 
ca t ions  and wi l l ingness  t o  conduct o r  f inance the  RI/FS. Minor de f i c i en 
c i e s  i n  t h e  PRPs' i n i t i a l  submittals should no t  be grounds f o r  a 
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d e t e q n i n a t i o n , t h a t ; t h e  o f f e r  i s  n o t - a  good . f a i t h  o f f e r  o r  t h a t  the  pws 
, I . ,. . .. .. a r e  unable' t o  pe?foG. the .  RI/FS: . , . - .  . . .  ..I 

I .. .  . . , .  . . .,.. . . '  ' . .  .. .. .  . . .  

To. f a c i l i t a t ~ " , : a m o n g'other  things;  PRP p a r t i c i p a t i b n  i n  the  R I / F s  
process,  ' Se i t i on  122 ( e )  (1) requi res - t h e  spec ia l  no t ice  l e t t e r .  t o  .provide 
t h e  names and addresses Of o the r  PRPs; t h e  volume-and naturn 'of  .sub-
stances, contr ibuted by each PRP, and a ranking by volume of substances 
a t  t h e  s i t e ,  tb t h e  e x t e n t  th i s ' in format ion  i s  avai lable '  a t ' t h e  time of 
spec:iai not ice  :. 'Regions ' a r e  encouraged t o  r e l ease  t h i s  info"rmation t o  
P R P s  whe,n the noj ice  l e t t e r s  a r e  .issued. TO expedi te  'settlement's., 
Regions a re  a j s o  encouraged' t o  g ive  PRPs as much guidance a s  possible  
concerning the'RI/FS process.  I t  is appropriate  t o  t ransmit  t o  P R P s  
copies of 'important . h i d a n c e  documents such a s  the  RI/FS Guidance, a s  
w e l l  as model Administrative,Orders and Statements of Work. A model 
Administrat.ive Order c+ b'e found i n  t h e  .memorandum,'from Gene Lucero 
e n t i t l e d , ,."Model CERCLA Section' ~106Consent Order -for a n  RI/FS" ' I' . .(January, 3 1 ,  i98S - 0SWER.Dire'ctive N o .  9835.51. ' This model . 'order . is  
c u r r e n i l y  b'eing, revised t o  r e f l e c t  S+ requirements and ' w i l l  be  forih
comina. A model.Statement of Work has 'been included -as -AGpendix C t o  
t h e  RI/FS Guidance, while a model Statement of -Work for PRP-lead-RI/FSs 
1s .cur,rently being:.developed .by 'OWE.. O t h e r  Regional and Headquarters 
guidance r e l a t i n g  'to t echnica l  issues may be .g iven . to  PRPs, as - w e l l  a s  
examples of p ro jec t  .p lans  ' ( p l a n s  t h a t  must be.'developed p r i o r  to the 
conduct 'of >the RI/FS) tha t ' a re ' 'o f  high qua l i t y .  -A-descr ip t ion  of the  
required p r o j e c t  p lans  is incyuded i n  Attachment '11. . 

Although use of the , spec ia l  not ice ,procedures  is d i sc re t iona ry ,  
Regions a r e  encouraged t o + u s e  these.  procedures i n :  the  majori ty  of cases .  

, , .If EPA decides not  to.emp1oV t h e  spec ia l  no t ice ,procedures  described in 
'! . Sect ion 122 ' (e) ,  the  Agency w i l l  n o t i f y  the PRPs:"in wr i t ing .of  such a 

dec is ion ,  'lncluai'nq' a+ exp1anation"as t o  why' EPA believ(?s the  use o f  the 
specia; noti,ce procedures . is  inappropriate':. Additional . information on 

- t h e  con,tent of: ,special  no t ice  l e t t e r s , . i n c ' l u d i n g  the  use of these not ice  
"" . provi.sions,. ?an, be^ found.'in the'memoranduih ent'itl 'ed "Interim. Guidance on 
.. , h'ctice Lstters, Negotiations,  ' and Information Exchange" (October 19,. , .  - . t-. . ~i987 - OSWER Directlv&"No. 9834.'10). . .  . 

- * : 

..,; " 3 , .  Sect ion ,121(f )  (1) , r e q u i r e s t h a t  the  S t a t e  be n o t i f i e d  of PRP nego
. , t i a t i ons  akd t h a t  an opportuni ty  fo r '  S t a t e  p a r t i c i p a t i o n  i n  such negotia

t i o n s  b,e provided,. I n  addi t ion ,  Sec t ion ,122( j )(1) requires t h a t  if a 
- , release o r  threat 'of release a t  t h e  -site . in 'question may have resu l ted  
, . i n  damagas t o  na tu ra l - r e sources ,  EPA mist no t i fy  the  appropriate .  Federal 

., or Stat. T n i i t e e  .and provide an opportunity f o r  t h e  Trustee t o  p b r t i c i 
' p a t e  in thm 'negotiations:"-To s impl i fy  t h e  n o t i f i c a t i o n  of Federal  

T r u s t & ,  the Agency'htends t o  provide' a list, of projects i n  t h e  Super.~. 
fund ,Comprehensive Accomplishments Pl& :(SCAP) t o  - the  Tmstees as not ice  
t o  p a r t i c i p a t e  i n  t h e  negotkations. . I n  - those cases where t h e r e  is reason . .. -. 

~.' 
t o  be l ieve  that 'a s i g n i f i c a n t  natural . ' resource w i l l  be a f f ec t ed ,  d i r ecc< ,  .. 

. be requi'red..coord lca t ion  with the 'Federa1 and/or S t a t e  Trustee w i l l  . .  
.. . * I .  

. ., ' 1 : .-. _ .  .. . , ,  , . ._ . , .  
. . -

L . . . .  . .  ~. . 
. _ I  i ' , I. .:;. . .  

. : . . .  . - . ,	 . ,. .. 
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IV. 	 CONDITIONS FOR EPA INVOL'EHENT IN, AND PRP INITiATION OF, RI /FS  
ACTIVITIES . 
Under Section'l04(a)(1) EPA may authorize PRPs to conduct RI/Fs 

activities at any site, provided the PRPs can do so'promptly and 
properly and can meet the conditions specified by EPA f o r  conducting the 
RI/FS. These conditions are discussed in Attachment I of this appendix 
and involve the scope of activities, the organization of the PRPs, and 

the PRPs' (acd their contractors') demonstrated expertise. EPA encour

ages PRPs to conduct the RI/FS provided that the PRPs comit in ,anOrder 

(or Consent Decree) under CERCLA Sections,l04/122 (or Sections 106/122 
for a Decree) to con4Uct a Complete RI/FS to the satisfaction of �PA, 
under EPA oversight. Oversight of RI/FS activities by the lead agency 
is required by Section 104(a)(1) and is intended to assure that the 
RI/FS is adequate for lead agency identification of an appropriate 
remedy, and that it wil1,othervise meet the Aqency requirements of 
CEKCLA, the NC?, and relevant Agency guidance. EPA will allow PRPs to 
conduct RI/FS activities and Will provide review and oversight under the 
following general circumstances. 

EPA's priority is to address those NPL sites that have been identi
fied on the SCAP. The SCAP is an EPA management plan which identifies 
site- and activity-specific Superfund financial allocations for each 
quarter of the current fiscal year. When employing Section 122(e) notice 
procedures, EPA'will notify PRPs of its intention to conduct RI/FS activ
ities at NPL sites in a manner that allows at least 90 days notice before 
obligating the funds necessary to complete the RI/FS (see Section I11 of 
this guidance). During this time frame PRPs may elect to conduct the 
RI/FS, under the review and oversight of EPA. If the PRPs agree to con-
duct the RI/FS they must meet the conditions discussed in Attachment I. 
Tk.e scope and terms for conducting the studies are embodied in an Agree
mefit; as mentioned in Section 11, Administrative Orders are the preferred 
type of Aqreement f o r  RI/FS activities; 

EPi. will not engage in lengthy discussions with PRPs over whether ' 
the PRPs will conduct the RI/FSj rather, EPA will adhere to the time 
frames'established by the Section 122 special not,ice provisions. in 
most,instances, once Fund resources -havebeen obligated to conduct the 
RI/FS,  the PRPs will no longer be eligible to conduct the RI/FS activi
ties at the site. 

The actions described below are typically taken to initiate RI/FS 
activities: 

o 	 EPA develops a site-specific Statement of Work (SOW) in advance 
of the scheduled RI/FS start. This SOW is then provided to 
the PRPs along with a draft of the Administrative Order (or 

'For a State-lead enforcement site the State is responsible for over-

sight unless othemise specified in the agreement between the State and 

EPA. EPA should maintain communication with the State to ensure that 

the State is proviainq oversight of the remedial activities. 
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Consent Decree) a t  t h e  i n i t i a t i o n  of nego t i a t ions .  ( P W S  cay, 
w i t h  .EPA approval ,  Submit a s i n g l e  s x e  plan t h a t  incorporates  
t h e  elements o f  an SOW and a d e t a i l e d  Work P l a n  as a f i r s t  -del iverable '  Once the  Agreement has been signed. This combined 
s i te  plan 'must  c l e a r l y  set. f o r t h . t h e  scope of  t h e  proposed 
.RI/FS ana . w u l d  :be incorpora ted .i n t o  t h e  Agreement i n  place o f  
-the 'SOW. ) - .. . .  - .  
. . 

. I &
., . .  . . . . . .  . . 

. . .  7 e ,  -
" 0  Fina l  provis ions  of t h e  SOW areznegot ia ted  with the.Order.. 
I :  	 .., , ,. - .. 

. ,  . j l  . , ., .. . .  . ,
i

0 EPA determines whether t h e  PWs 'posses s  the  necessary .capabi l i 
t i es  . to  conduct an RI/FS i n  a. t imely and e f f e c t i v e  manner.. (con

.'ducted-.simultaneouslywith other negot ia t ions)  ..? . . , 
* 	 . ' . .  . ,  , , . - .  . 

*.'o EPA aevel6ps a cornuni t?  Relat ions.  plan specifying any i c t i v i 

. - t i e s  t h a t  may b e - r e b i r e d  of t h e  PRPs. .. '(Cornunity r e l a t i c n s  
-activities are discussed i n  At t achmen t  II'.) , i~ i ..-

. .  . .. , . .
> .  . . -

. . , . .
L.. 0 '' EPA determines con t r ac to r  and '  s t a f f  resources  ' required.  for.  

overs ight  and i n i t i a t e s  planning t h e  necessary ove r s igh t .  . 
requirements. This  process  may include preparing a Statement 
of b r k ,  i f  a con t r ac to r  is t o  develop an "oversight  plan." 

x: I .  . . , , I  . .. . , . L , . . .  . .. 
' ' o 	 .' XF'A bnd PRPs i d e n t i f y  .and .procure 'any .necessaq - .ass i s tance .  

. .. .  
. .  o 

i 

PRPs 'sihnit.'.a Work Plan to EPA f o r  Agency .review a d  approval.  
. , .The 'Work Plan m u s t  p resent  .the methodology bnd r a t iona le  for 

. . . . conducting t h e  RI/FS as'well as d e t a i l e d  procedures and require-

I 
j 

.' _ _  
... - .  

. .  

w n t s ,  i f  :such procedures have no t  been set f o r t h .  i n  t h e  Agree-
men t?  This  Wcrk Plan, which i n  m o s t % n s t a n c e s - i s  one of the  
f i r s t  de l ive rab le s  under t h e  Order,..iscomonly incorporated 

.. . .~ I .: . .  , &.-
. i , .  . 

I .  
_ 1  .; . 

~ '.. .. . into.' t h e  'Agreement following EPA ,approval. 
. .. , , , . I ,  ...., .  .~ ... 

i .I. 0 . .  
' P e s  .are . responsible  fo r  Oi ta in ing  access t o  t h e  s i t e ;  however, 
i f  access  cannot be obtained,  EPA, with t h e  a s s i s t ance  of ,Dar ,  

. w i l l  secure access subject to PRP reimbursewnt f o r  the c o s t s  .. 
' ' ' - i n c u r r e d ' i n  secur ing  such access. . 

: .. . .  
. ., . ,  . 

.. . 3 . .  :. 
-. . . .These s t h d a r d i s e d  actions ensure that the .scope of the  RI/FS.activ
ities, to.be conducted Ky. t h e  PRps. and the 'procedures by. which. t h e  k / F S  
is performmd, are consistent w i t h  EPA pol icy  and guidance. . Additional 
a c t i o n s  m y  be required e i t h e r  f o r  a t echn ica l ly  complex.s i te  o r  f o r  a 
sit. a number of PRPs are involved. Regardles8 of t h e  circum-

J stancos,  th.'actions' l i s t e d  i n  t h i s  .section should be, negot ia ted as 
expedi t ious ly  as possible. Spec i f i c  elemsnts of these  a c t i o n s  are d i s 

cussad..in A t g a c h m fI,,..XI. . .  .. . .  . .  
.. .. 

_ I  . . . .  ' . , , r- .  

'V. ' D*Pe OF-TXE RI/FS. k4INISTRATXVE .ORDEROR CONS= DECREE 

. .  The PRPs must,respond t o  EPA's notice letter by-ei ther  decl ining.  
w i t h m  .the tm.speckfled,, t m p a r t i c i p a t e  i n  t h e  =/IS, or by of fer ing  a .-good f a i t h  proposal t o  EPA for .performinq the RI/FS.' Declining t o  par
t i c i p a t e  i n - t h e  RI/FS may be implred if the  PRps do not :negot ia te  during. .  . . .  
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t h e  moratorium es t ab l i shed  by t h e  no t ice  l e t t e r .  I f  t h e  PRPs have 
decl ined t o  p a r t i c i p a t e ,  or t h e  t i m e  spec i f i ed  has lapsed ,  EPA w i l l  
ob l iga t e  funds for performing the RI/FS. I f  a good f a i t h  proposal is 
submitted, EPA w i l l  negot ia te  w i t h  t h e  PRPs on t h e  scope and terms for 
conducting t h e  RI/FS. 

The r e s u l t s  of successfu l  negot ia t ions  wili, i n  most cases ,  be &,
ta ined  i n  a n  Administrative Order,  or where t h e  s i te  is i n  l i t i ga t ion ,  
i n  a J u c i c i a l  Consent Decree entered i n t o  pursuant t o  Sect ion 122(d)  of 
CERCLA. Guidance f o r  t h e  development of an Adarn i s t r a t ive  Order i s  pro
vided i n  OWPE's document "Administrative Order: workshop and GuidGce 
Hater ia l s"  (September 19841, and i n  t h e  mamrandum from Gene Luce ro  
e n t i t l e d  Vlode1 CERCLA Sect ion 106 Consent Order f o r  an RI/FS" (Janu-
a r y . 3 1 ,  1985).  (The l a t t e r  guidance i s  cu r ren t ly  being rev ised  s ince  
the provis ions  i n  SARA allow for Orders t o  be s igned using t h e  au thor i 

. ties of Sec t ions  104/'122.) 

.&I Administrative Order (or Consent Decree) w i l l  g ene ra l ly  contain 
the  scope of a c t i v i t i e s  t o  be performed ( e i t h e r  as a S t a t e m e n t  of work 
or Work P l a n ) ,  t h e  overs ight  roles and r e s p o n s i b i l i t i e s ,  and enforcement 
Qpt ions  t h a t  nay be exerc ised  i n  t h e  event of noncompliance (such a s  . 

, s t i p i i l a t e d  p e n a l t i e s ) .  In add i t ion  t o  t h e  above, t h e  Agreeuent w i l l -
t y p i c a l l y  include the  following elemnts, as agreed upon by EPA, t h e  
P W s ,  and o the r  signatories to  the  Agreement. 

o 	 J u r i s d i c t i o n  - Describes EPA's a u t h o r i t y  t o  e n t e r  i n t o  I\dmin
i s t r a t i v e  Orders or Consefit Decrees. 

o 	 P a r t i e s  bound - Describes t o  whom the  Agreement app l i e s  and i s  
binding upcn. 

o 	 Purpose - Describes the  purpose of the.Agreement i n  terms of 
mutual ob jec t ives  and plrblic bene f i t .  

o 	 Findings of f a c t ,  determination, and conclusions of law - Pro
v ides  an o u t l i n e  of f a c t s  upon which t h e  Agreement i s  based, 
including t h e  f a c t  t h a t  PRPe are not  subject t o  a lesser stan
dard of l i a b i l i t y  bnd w i l l  n o t  receive p r e f e r e n t i a l  t r e a t m n t ,  
from the  Agency i n  conducting the  PJ/FS. 

o 	 Notice t o  t h e  S t a t e  - Ver i f i e s  t h a t  t h e  S t a t e  has been  n o t i f l e d  
of  pending si te a c t i v i t i e s .  

0 	 York t o  ba perfonred - Provides t h a t  PRps s-t p r o j e c t  plans 
t o  t h e  lead-agency f o r  review and approval before commencing 
RI/FS ac t iv i t ies .  Project plans are those p l a n s  developed i n  
o rde r  t o  e f f e c t i v e l y  conduct t h e  RI/FS project and inc lude :  a 
Work Plan, describing the  mthodolcqy,  r a t i o n a l e ,  and schedule 
of a l l  t a s k s  t o  be performed during t h e  RI/FS; a Sampling a d  
Analysis P l a n ,  descr ib ing  the f i e l d  sampling procedures t o  be 
performed as well as t h e  q u a l i t y  assurance 'procedures which 
vi11 be fol lowd for sampling a n d ' s n a l y s i s  ( inc luding  a 
desc r ip t ion  of how t h e  data gathered during t h e  RI/FS w i l :  be 
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. .  

. . . . .. .  ., i' . .  _ .  .. - . I ~ 

. ,  
. . , 'managed),'and the analytical ' proiedures to:be.employed;-'&d 

- _  I Health'and Safety Plan des,cribinghealth and safety precautions- .. , . , ~ L . .to be exercised while'onsite. '(&e i,nform'ation on'the 
contents of these project plans can b'e found in Attachment 11 

., . . of this appendix.) . , 
..: .I. . . .. , .. .. ' ,  . ,-

. : , .  -. . ,+ . .  
. 0,:''Complihnceswith'CERCLR, the 'NCP. and Relevant Agency Giihance 7 

. .  < , . . ' . . .  will comply with ,theSpecifies that the,actions at a~si~te, 
. .  . . - .requirementsof CERCLA.. the NCP. and relevant Agency'guidance.' 

- .  : &.A 
determined to be appropria,tefor site rehehiation:. , . .... . .  , . .-

, -. . .  . .  
! .  . .  o ' Reimduriement'of.costs - S&cifies

, ; I  
that,PRPs 'will a s s u i i  all 

' . .- . . . .  . ..costsof performing.thework required by the Agreement. In 
addition, this 'section commits YPRPs.to reimbursement of.costs 
associated with aversight activities.. This includes reimburse

# . . . .  ,.. 3 ' .~ pent ,forqualified party assistance in o.versiqht,as required... 
I- ., . L. by Section 104(a ) ' ( l ) .  This section should_'also'specify the 

.. : ,,!*< ~ nature'and kind 'of cost dockentation to be provided and the 
process -for-billing'and receiving p,ayment,.,. .  . - .  . ~. I . 

. .  
?. I . .

' .  . . . .; . .. .. , I  
L I  

:, o , Reportin: - Specifies the type'"&d frequency,ofreprtirig that 
PRPs must provide to EPA. Norhally the.reportingrequirrenents 
will, at 'aminimum; include 'the re&ired project plans as well. 

. .  a . -..,,as those deliverables required by the RI/FS Guidance. 
Additional reporting 'requirementsate left to 'the discretion 
of the Regions. That is, Regions'may'require additional 

. .  ... . . .. . .deliverablessuch as interim reports on particular.RI or FS . . . . , _  . .
activities. . ~ .. 

* . .  
.~~ , :,: a,,. ..Designated EPA, State, and PRP project coordinators - Specifies 

that EPA, the state, and PRPs,shalleach.designate a project 
coordinator. 

. . . '  
. -

' .  . < - < . / . . ~  I , .-. .  
.~ 

* . 0, :. Site access'and'data avail&il'itx'- Stipulates that PRPs shall 
_ .  , .allow access to.thesite by EPA, the Stat.�,and oversight per-

.1- , .  - .. 
~ .. . 	sonnel. :,Access'will,be'provided for inspection and monitoring 

pu&oses -thatin any way.pertain 'to the'work undertaken 
pursuant to the'Order. In'addition,'access-sill be provided 

' . r  ,-." .. , 	 in the event of ,project.takeover..This section also stipu
lates that e A  will be'provided.vithall currently available . .
data. 


. ., . & .  -: . . . . . 
. 0 , .  Record preservation - 'Specifiesthat all records must be main

.. , . tained by both parties for a minimum of 6 years after tennina
, ,  . .I " 

,:tionof the Agreement, followed by' a provisi,onrequiring PRPs 
:-.:9. ;. to otfer.the site records to P A  before destruction. 

. I , . ~  .,. .  
; 0 	 Administrative 'iecord. reqhremerks - Provides that a l l  infor

mation upon which the selection of remedy is based must be 
. .. .., submitted to i P A  in.fulfilhnt 'ofthe"adrginistrative record 

.. . -. ..,.requirementspursudnt to Section 113 of 'CERCLA. (Additional

information on administrative-recordrequirements is contained 

in Attachment 111.) 
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o 	 Dispute r e so lu t ion  - Spec i f i e s  s t e p s  t o  be taken i f  a d i spute  
occurs. The Administrative Order s t a t e s  t h a t  w i t h  r e spec t  t o  
a l l  sutolittals and work performed, �PA w i l l  be t h e  f i n a l  a rb i 
fer ,  w h i l e  t h e  cour t  is the f i n a l  arbiter f o r  a Consent'Decree. 
(More information on d ispute  r e s o l u t i o n  can be found i n  Attach
ment I V  of t h i s  appendix.) 

o 	 Delay i n  performance/s t ipulated p e n a l t i e s  - Spec i f i e s  EPA's 
a u t h o r i t y  t o  invoke s t ipu la t e ' d .pena1 t i e s  for noncompliance 
wi th  Order or Decree provis ions.  Sec t ion  121 of  CERCLA 
requires that Consent Decrees con ta in  provis ions  f o r  p e n a l t i e s  
i n  an amount not t o  exceed 525,000 p e r  day. In  add i t ion  t o  
s t i p u l a t e d  penal t ies ,  Section 122(1) provides  t h a t  Sec t ion  109 
c i v i l  p e n a l t i e s  apply for v i o l a t i o n s  of Administrative Orders 
and Consent Decrees. Delays that endanger pub l i c  h e a l t h  and/or 
the environaent  may r e s u l t  in t e d n a c i o n  of  the Agreement ana 
EPA takeover of  t h e  R I P S .  (More information on s t i p u l a t e d  
p e n a l t i e s  can be founh i n  t h e  Off ice  of Enforcement and com
p l i ance  Monitor ing 's  ( O m )  "Guidance on the Use of s t i p u l a t e d  
Penalties i n  Hazardous Waste Consent Decrees" (September 2 1 ,  
1387) and i n  Attachment I V  of this appendix.) 

' 0  	 Financia l  assurance - Speci f ies  that  PRPs should have adequate  
f i n a n c i a l  resources  or insurance coverage t o  address l iabil i
t i e s  r e s u l t i n g  from t h e i r  RI/FS a c t i v i t i e s .  When using con-
t r a c t o r s ,  PRPs should c e r t i f y  that t h e  con t r ac to r s  have 
adequate insurance coverage OL that con t r ac to r  l i ab i l i t i es  a r e  
i c d e m if ied.  

. .  

0 	 heSeNatiOn of r i g h t s .  - S t a t e s  t ha t  PRPs a r e  no t  released from 
a l l  CERCLA l i a b i l i t y  through compliance w i t h  t h e  Agreement, o r  
completion of t h e  FU/FS. PRPs may be released from l i a b i l i t y  
r e l a t i n g  d i rec t ly  t o  RI/FS*requirements, i f  PFSs complete the 
RI/FS a c t i v r r i e s  t o  t h e  s a t i s f a c t i o n  of EPA. 

o 	 Other claims - Provides t h a t  nothing i n  t h e  'AgreeEn t  s h a l l  
c o n s t i t u t e  a r e l e a s e  from'any claim or l i a b i l i t y  o the r  t han ,  
perhaps,  f o r  t h e  cost of the  RI/FS, if c q l e t e d  t o  EPA satis
fac t ion .  Also  provides  t h a t  nothing i n  t h e  Agreement s h a l l  
c o n s t i t u t e  preauthor iza t ion  of a c la im against the Fund under 
CERCLA. This s e c t i o n  should also s p e c i f y  the condi t ions  f o r  
indemnif icat ion of the U.S. Cove-nt. 

0 	 Sub8aqusnt mDdifications/additional work - Specifies t h a t  t h e  
PRPs are c m t t e d  t o  perform any a a d i t i o n a l  work or subse
quent m & f i c a t i o n s  which are n o t  e x p l i c i t l y  s t a t e d  i n  the 
Work Plan, if EPA determines t h a t  such wrk.'is needed t o  
enable t h e  s e l e c t i o n  of M appropr ia te  response ac t ion .  
(Attachment IV conta ins  add i t iona l  information on t h i s  
c lause .  
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,.. 

VI.: STATEMENT,OF Worn.AND -WORK-PLAN , -
L 

'' L 

Based upon..availab&e models and guidance,..the.aeqionshould present
tb the-PRPS at the .initiationof negotiationq a.Statement of Work (sow) 
and draft~AdminAstrativeOrder. The SOW describes,thebroad-objectives 

and general activities to be undertaken in the RI/FS., (The PRPS may 

develop the SOW if it is determined to be appropriate for a particular 

case.)) Once the PRPs receive the SOW they develop a more detailed Work 

Plan, yhicn should be.incorporated-byreference into the Order following 

EPA approval.-.[The-Work Plan expands the-tasks descriSed in the SOW and 

presents the rational and methodology (including detailed procedures and 

schedules),for,conducting .:he RI/FS. It should be,noted ,that�PA, rather 

than the PpP,s,may develop the work plan in the event of.unusua1circum-

stances,... :., ..I :,: . . .  . . . . .: r 

'r . . .  ... . .  . . .  'I . . . . . . .  
' ,. .:,, . . . .  . _ .  .<.

1.

VII. 	 REVIF4,YDOVERSIGHT OF THE RI/FS 
. -?:: * -:;. - _  .,,. I 

. . 1 
. ,  . . . .  . >  a - .. 

.. 6 .  . , To'ecsure that .theRI/FS Conforms to .the::NCP and,therequirements
of CERCLA,,including Sections 104(a) (1) and 121,.EPAwill review and 
oversee PRP activities. oversight^ is also required to ensure that the 
RI/FS will result in sufficient information to allow for'remedy selec-

I ;tion by,the 1ead:aqency.. . . .  .. .  . . . . .  
- . . ~ ..- '. . - .  . 

. , ... The oversiqht ac.tivities.that.EPA,the State, and other oversight 
personnel.will..beperforming,should be determine'd.
prior to the initia

tion qf,the.RI/FS. ,,,Differentmechanisms,willbe'used for the review and 

oversight of different PRP products and activities., These mechanisms, 

and corresponding PRP activities, should be determined and if .possible 

, incorporated in the Order. Generally,,the following oversight activi
,.-tiesshould be specified: , , r ,  .. , .  . .  .-r .  

' , ,  4 .. . -. . .  . . . .  
I . ,' <. . . .  

,. 0.. . .,Reviewof plans, reports.,. and .records: . .  r . 
. ..*., . . . .  .. " . . 

o ' Oversight of field activities (inclG2inc maintenance of records 
. . .  

, .  . and :docynentation)i . . . . .  ! ,  

.~ 1 .  
. .
i I . . . . . .  . . . .  . . . . .  

~ .- , ,, c Meetings;:and. : . .  
' ,: I Ti " . .  ., . . I . .I .  

I"! e . . .  
~ . > :  '. "J o . Special studies. 2 .  . p  . , .\.. .. 

I 

. . .  1 - .. - . .  . . I 
.-

Section 104(a) (1) requires that the President contract with or 

arranga for a "qualified person" to assist in the oversight and review 

' ~ . of the conduct.,of.the RIDS. EPA believes that qualified persons, for 

the purposes.of overseeing'RI/FS activities; are those firms or individ


'~ualswith the'professional qualifications, expertise, and expcrience, 

necessary to provide assurance.that the Agency is conducting meaningful

and,effectiveoversight of PRP~activities,, In this context, the,quali

fied person generally will be either an..ARCs,TE'S,'orREM contractor. 
EPA employees, employees of other Federal agencies, state employees. Or 
any other qualified person EPA determines to be appropriate however. m Y  
be asked to perform the necessary oversight fUnCtiOnS. 
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AS part of the section io4 requirements, PRFS. are required to reim
burse EPA for qualified part?,Oversight costs. I: is Agency poiicy 
to recover all response costs a:.a site including all costs associ'aied 
with oversight. Additional guidance on oversight and project control 
activities i% presented in Attachments I11 and IV, respectively. 

'1111. CONTROL OF ACTIVITIES 

EPA will usually not intervene in a 'PRP RI/FS if activitles are 
ccnducted in conforinance with the conditions and terms specified by the 
Order. When deficiencies are detected, EPA will take immediate steps to 
correct the PRP activities.. Deficiencies will be corrected through the 
use of.the following activities: (1) identification of the deficiency: 
( 2 )  demand for corrective measures: ( 3 )  usebof dis~uterresOlution;.mecha
nisms, where appropriate: ( 4 )  imposition of penalties: and if necessary, 
(5) PRP RI/FS termination.and project takeover or judicial enforcement. 
These activities are described in detail in~Attachent-I!J~of,this..appen

dix. . .  

IX. PRP PARTICIPATION IN AGENCY-FINANCED RI/FS ACTIVITIES 


PRPs that elect not to perform the RI/FS should be allowed an oppor
tunity for involvement in a Fund-financed RI/FS. Private.partiesmay . 
possess technical expertise or knowledge about a.site which woul'd be 
useful in developing a sound RI/FS. Involvement by PRPs in the develop 
ment of a Fund-financed RI/FS may also expedite remediation by identify
ing ar.d satisfactorily resolving differences between the Agency and 
private parties. 

Section 113(k)( 2 )  ( B )  requires that interested per,sons,including 
2R?s ,  be provided an opportunlty for participation in the.deveZopmentof 
:he administrative record. PhP participation may include the submittal 
oi information, relevant to the selection of remedy, for inclusion in 
the record and/or the review of record contents and submittal of c m 
ments on such contents. 

The extent of additional PRP involvement will be left to the discre

tion of the Region and may include activities such as: 


o ACCeSS to the site to observe sampling and analysis activities: 


o Access to validated data and draft reports. 


With respect to PRP access to a site, it is within the Regions' 
discretion to impose conditions based on safety and other relevant 
considerations. To the extent that the Region determines that access is 
appropriate under the circumstances, P W s  must reimburse EPA for all 
identifiable costs incurred with the connection of the accesses afforded 
the PRPs ,  and must execute appropriate releases in favor of the EPA and 
its contractors. With respect to providing data, it should be noted 
that the Region is required to allow private citizens access to the Same 
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. .  

-~ . ~ - j -' - . .  ' ,- . 
in'fdqnation . tha t  i s  provided t o .  t he  PRPs .  ?he Regions. must '?herefore 
take t h i s  i,nto conqiderat ion when d e t e r m i n i n g  t h e  exte.nt ,of~the . -pRp '  
.involvement'in a Fund-f'inanced RI/FS. . :,> 

. .  - .  . . . . .  
Aside from p a r t i d i p a t i o n  i n  the  adminis ' trative record,  which is a 

s t a t u t o r y  requirement, t h e  f i n a l  dec is ion  whether t o  penni t  PRPS t o  par
t i c i p a t e  i n  o the r  aspec ts  of t h e  Fund-financed RI/FS ( a s  wel l  a s  t h e ,  
scope of any p a r t i c i p a t i o n )  r e s t s  with t h e  Regions. T h i s  decis ion should 
be 'based on the,  a b i l i t y  of PRPs.to.,organize themselpes,so tha t .  t h e y  can .. 
p a r t i c i p a t e ' a s  a s i n g l q e n t i t y , ,  and t h e  a b i l i t y ' o f  PRPs,:to p q r t i c i p a t e  

'. 
without undue in t e r f e rence  with o r  delay i n  completion of the  RI/FS,  and 
o the r  , facto& t h a t  the, Regions determine a re  re levant .  , .  The ,Region may 

RI/FS 'development, if,unnecessary expenses. . .termi'nate PRP p a r t i c i p a t i o n  .in 
' 'or deiays  occur.  , 

. - .  .. .. _ ,  ~ - .  . - _. 
. . 

.'x'.
. .  'CONTACT. '.: . ' 1 -. ' . 

. . 
. - . . 

. .  . . ._. - ' q .  . . .  
. . . .  

., . , . ll. , 
. . .  . . .  -. - ,  . .  . . , - .  

. . . . .' 1 '  -
. I  I I 

For f u r t h e r  information on the  subjec t  matter discussed i n  t h i s  . 
inter im guidance, please contac t  Susan Cange (FTS 47'5-9805) of the 
Guidance and Oversight .Branch,, Off ice  of Waste Program Enforcement. . . . . .  - .  . , .  . 

. . .i ,.,<. ' , . - I .  - :  . . . . .  
*I.' i 

-. 
- a , ?  
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ATTACHMENT i 


CONDITIONS FOR P?? CONDUCT CF THE R I / F S  


... ._. 

organization and Management 


When several potentially responsible parties are involved at a site 
they must be able to organize themselves quickly into a single represen
tative body to negotiate with,E~PA. To facilita.tethis?negot'i"ation-pro'
cess, EPA-willmake available the names and addresses of other PRPs, in 
accordance with the settlement provisions of CERCLA Section 122(e). 
Either a single PRP or an organized group of P R P s  may assume responsi
bility for development of the RI/FS. 

scope of Activities 


AS part of the negotiation process PRPs must agree to follow the. 
site-specsfic Statement of WorF (SOW) as' thebgsss fijr.~condUct'ingan 
RIPS. PRPS are required to submit an RI/FS Work.Plan setting forth 
detailed procedures and tasks necessary to accomplish the RI/FS activ
ities described in the SOW. EPA may approve reasonable modifications to 
the SOW and will reject any requests for modifications that are not 
consistent with CERCLA (as amended by SARA), the NCP, the requirements 
set forth in this quidance 'document,the RI/FS Guidance, or other 
relevant CERCLA guidance documents. 

Demonstrated Capabilities 


PRPs must demonstrate to EPA that they possess, or are able to 
obtain, the.technica1 expertise necessary to pefform all relevant activi
ties ider.tified in the SOW, and any amendments that'may be reasonably 
anticipated to that document; In addition, PRPs-must:demonstrate+that 
they possess the managerial expertise and have developed a management 
plan sufficient to ensure that the proposed activities will be properly 
controlled and efficiently implemented. PRPs must also demonstrate that 
they possess the financial capability to conduct and cmplete the RI/FS 
in a timely and .effectivemanner. These capabilities are discussed 
briefly below. 

o Demnstrated Technical Capability 


PRPs should be requirqd to demonstrate.the technical'.capabilities 
of key personnel involved in executing the project. Personnel qualifi
cations may be demonstrated by submitting resumes and references; PRPs 
may demonstrate.the capabilities of the firm that will perform the work 
by outlining their.past areas of business, relevant projects,and experi
ence, and overall familiarity with the types of activities tb be per- ,
formed a s  part of the remedial investigation and feasibility study. 

It is important that qualified firms be retained for performing 

RI/FS actrvrties. Firms that do not have the necessary expertise for 

performing RI/FS studies may create unnecessary delays in the proyect 
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and may create situations which.further endanger public health o r  the 
environment. These situ.atjons,maybe created when PRP contractors.sub
mit insufficient project.plans, submit defi'cientreports, o r  perfom 
inadequate field work. Furthermore, excessive Agency oversight may be 
required in-the event that an unqualified contractor performs the RI~/Fs; 
the Agency may have to significar.tiy increase its workload by'protidiii 
repeated reviews of project plans, reports, and oversight.o,f field 

- 0 )activities. 
* 

_ .  
., . r .  

.. 
. .  . .  . , .  .. . -	 . 

... . . . . 
.. The PRPs must -also demonsirate 'the.technical'capabilities of'the , -

laboratory chosen to do~the analysis Of samples collected during the 
RI/FS .  If a non-CLP'laboratory is selected..EPA may require a submission 
from the laboratory which ,providesa comprehensive.statementof.the.labo
ratories' personnel qualifications, equipment specifications, security 
measures, and any other material necessary to prove the laboratory is . .  

' qualified to conduct the work. . .  

.. . 
. . 0' ' Demonstrated Management Capibility 

.~ .. 
.PRPs-must hemonstrate that 'theyhave the:a&inistrative capabili-. 

tie.s necessary for conducting the RI/FS in a responsible and -timely. 
~ . 

manner?.'..Amanagement plan,should be .submitted to EPA.either bring nego
tiations or  a i  a -partof the Work Plan which includes a discussion of 

. - 1roles and responsibilities of key personnei;'~This management pl?n-~
should include-anRI/FS team organization chart describing respons-ibil-. 
ities and lines of authority. Positionsand responsibilifies 'shouldbe 
clearly related to technical,andmanagerial quaiifications. The PRPs 
should also demonstrate an understanding of effective comunications, ' 

i,nformationnanagement, quality assurance, and quality control,.systems. 
PRPs usually proc$re the,services of consultants to-conduct the required
RI/FS.'activities. The consultan& must demonstrate.. in,addition to 

. - .those requirements'-statedabove. effective.contract managegent 


-. .. , . .. 
. .o 	 ..DemonstratedFinancial Capability . ... . - . .  . .  

.~ 

.. The PRPs'should .develop a comprehensive and -reasonableestima'te o'f 
the total 'costof anticipated.RI/FS actLvities. EPA will deciCe on-a 
case-by-case basis if the PRPS will be required to demnstrate'that they 
have the necessary financial resources,availableand cmitted to con-
duct the RI/FS activities. The'resources estimated should'be adequate 
to covet the anticipated costs fo r  the RI/FS as well as the,costs f o r  
oversight,'plus a m'rgin fo> unexpected expenses. , If; during the con-
duct 02 the RI/E'S the ne5 worth'.bfthe financia1,mechanismproviding 
funding tor the' RI/FS ~is'.reducedto less thin that'required to.comPlete 

the remaining act.ivities.,
the-PRPs should immediateiy notify EPA. Under 
conditions specified in .theOrder, pRPs are required to C9plete the 
RI/FS regardless.'of initial cost estimates or financial mechanisms. 5- .  . - . I . ._ . .  . . 

~..- . , . 
I. '  . ' . . _  . . .  

I .  : -' 
. . .  , ,., 2 

. . a  
. . . .  ..;. , , . .  . .  ' i. . . . I .  . . . .  . 
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o Assistance for PP9  Activities 

If PRPS propose to use consultants for conducting or assistino in 
the RI/FS,  the PRPs should specify the tasks to,beconducted by the con
sultants an< submit personnel and corporate.qualifications of,the,pro-
posed firms to the EPA for review. Verification should be made that the 
PRPs' consultants have no conflict of interest with respect to the proj
ect. Any consultants having current EPA assiqnments as prime contrac
tors or as subcontractors must obtain.approval from their EPA,Contract 
Officers before performing work for PRPs. Lack'of clarification on pos
sible conflicts of'interestmay delay the PRP RI/FS. EPA will reserve 
the right to review the PRPs' proposed selection of consultants and will 
disapprove their selection if, in EPA's opinion. they either do not pos
sess adequate technical capabilities or there exists a conflict of 
interest. I t  shouTdiki5er.noted that thewresponsibility.for se.l'ection.of 
consultants rests with the PRPs. 

. .  

! 
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ATTACHMENT I1 
 .. 

. . ,  - ~ INITIATiON OF PPP .RI/FS ACTIVI?IES i 

. . -. . 
, . - 7 ~ . .'1 .7:  ;

?evelopent of .the'Statementof Work . . 
. . . .  ~ ' 1 . - i 

.. . .... ,*.,. , 9 
, .. , , .  . 

:: After the PRPs-haqebeen identified in 'thePRP .Search.Report they 
are sent either a -general.notice,letter foilowed by ,a special not.ice -;> 
.letter or a gener.al.noticeletter followed by an explanation pursuantto 
Seition -122(a) why special notice procedures are not be.inq used, EPA 

.will.engaqe in-negotiationswith those PRPs who have submitted a good 

.faith .offerrin'response to.the-noticeletter and therefore have volun-. 

teered.torperf0z-m the RVFS. While the P R P s  are deWnstrating,their I 
capabilities 'forconducting the RI/FS, EPA will.negotiate.the tenns.of. 

the Administrative-Order. Either an acceptable.Stat.ement of Work o r  . 
Work Plan must be incorporated by reference into the Agreement. 


The Statement of Work (SOW) is typically developed by EPA and 
describes, in a comprehensive manner, all RI/FS activities to be per-
formed, as reasonably anticipated, prior to the onset of the project. 
The SOW focuses on broad objectives and describes general activities 
that will be undertaken to achieve these objectives. Detailed proce
dures by which the work will be accomplished are not presented in the 
SOW, but are described in the subsequent Work Plan that is developed by 
the PRPs. In certain instances, with the approval of EPA, PRPs may pre-
pare a single site plan incorporating the elements of an SOW and a Work 
Plan. In such instances, the site plan will be incorporated into the 
Order in place of the broader SOW. 

o Use of the EPA'ModelSOW 


EPA'has developed 'a model SOW defining a comprehensive RI/FS effort 
which is contained in the RI/FS Guidance. AdZitionally, a Ukodel SOW for 
a FEP-leal R:/FS is being developed by OWPE and will be forthcorr.ing. 
The Regions should develop a site-specific SOW based upon the model(s).
RI/FS projects managed by PRPS will involve, at a minimum, all relevant 
activities set forth in the EPA model SOW.. Further, all plans and 
reports identified as deliverables in the EPA model SOW must be iden
tified as deliverables in the site-specific SOW and/or the Work Plan 
developed by the PRPs. Additional deliverables may be required by the 
Regions and should be added to the Administrative Order. 


o Modification of the EPA Draft SOW Requirements 

'The activities set forth in the model SOW are considered by EPA to 
be the critical RI/FS activities that are required by,the NCP. PRPs 
should present detailed justifications for any proposed modifications 
and amendments to the activities set forth in the SOW. EPA Will review 
all proposed modifications and approve or disapprove their inclusion in 
the SOW based on available information, EPA policy and guidance, Overall 
program objectives, and the requirements of the NCP and CERCLA. EPA 
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w i l l  not  a l l o w ' m d i f i c a t i o n s  t h a t ,  i n  t h e  2udgment of the  Agency, vlll 
lead t o  an u n s a t i s f a c t o r y  RI/FS or l ncons l s t enc ie s  w i t h  t h e  NCP. 

Review of  4he RI/FS Pro jec t  Plans 

. .  RI/FS p r o j e c t . p l a n s  include those p lans  developed for t h e  RI/Fs.  
A t  a minimum the  p r o j e c t  p l ans  should include a Work Plan,  a Sampl ing  
and Analysis P l a n ,  a Health and Safe ty  Plan, and a Comunity Relat ions 
Plan. ' The .Cornunity Relat ions Plan i s  develope6 by EPA andvshould . 
include a d e s c r i p t i o n  of t h e  PWs' role i n  cornuni ty  r e l b t i o n s  a c t i v i 
t ies ,  i f  ahy. EPA review and approval of t h e  work p lan  and s a p l i n g  ar,d 
a n a l y s i s  plan w i l l  u sua l ly  be requi red  be fo re  PRps can b e q i n . s i t e  a c t i v i 
t ies.  An example when l imi t ed  p r o j e c t  a c t i v i t i e s  may be r n i t i a t e d  p r i o r  
t o  approval of t h e  p r o j e c t  p l ans  would be i f  add i t iona l  information i s  
requi red  t o  complete t h e  Sampling and Analysis Plan. Additiona*Iy:; con
d i t i o n a l  &pprovals t o  the  Work Plan 'and  Sampling and Analysis  P l a n  uay 
be provided i n  order to i n z t z a t e  f i e l d  a c t i v i t i e s  i n  a nure t imely 
manner-. I t  should be noted t h a t  EPA doeswot  "approve-"'"the-.P.Rpsii~-Heelth 
and Safe ty  Plan b u t  r a t h e r ,  it is  reviewed t o  ensure t h e  p ro tec t ion  o f  
pub l i c  h e a l t h  and t h e  environment. The PRps may be requi red  t o  amend 
the  p lan  i f  EPA determines t h a t  it does not  adequately provide f o r  such 
p ro tec t ion .  

o Contents  of the.Work Plan .. 

The Work P l u  expands t h e  t a s k s  of t h e  SOW, and t h e  r e spons ib i l i 
t ies  s p e c i f i e d  i n  t h e  Agreement, by present ing  the  r a t i o n a l e  and mthod
ology ( inc luding  d e t a i l e d  procedures) for conducting t h e  RI/FS. 
Typica l ly  t h e  Work Plan i s  developed a f t e z  the  d r a f t  Order and then 
incorpora ted  i n t o  t h e  Agreement. In some cases however, it may be appro
p r i a t e  fo r~EPAt o  develop t h e  Work Plan p r i o r  t o  a c t u a l  negot ia t ion  w i t h  
the  P h P s  and . a t t a c h  the  plan t o  t h e  d r a f t  Agreement. The..PRP, RIYFS Work 
Plan m u s t  be c o n s i s t e n t  wi th  current.EPA guzeance. Guidance on develop
ing acceptab le  Work P l a n s  i s  a v a i l a b l e  i n  t h e  RI/FS Guidance. Addi
t i o n a l  guidance w i l l  be forthcoming in  t h e  proposed NCP. Once the  Work 
Plan i s  approved by EPA, it becomes a pub l i c  document and by t h e  t e h  
of t h e  Agreement, should be incorporated by reference i n t o  t h a t  document. 
The Work P l a n  should,  a t  a minimum,. conta in  t h e  following elements.  

, , 

Introduction/Background Statemant '  - PRps' should provide 'an' i n t ro 
ductory or background s ta temnt  descr ib ing  t h e i r  understanding of 
th.work t o  bm performed a t  t h e  si te.  This should inc lude  h i s t o r 
iul site information and should h igh l igh t  p re sen t  s i te  condi t ions .  

ObJect ives  - A s ta tement  of what is t o  be accomplished and how t h e  
in formst ion  w i l l  be u t i l i z e d .  

Scope - A d e t a i l e d  desc r ip t ion  of t h e  work t o  be performed 
inc luding  a d e f i n i t i o n  of work limits. 

b!anagement Plan - A desc r ip t ion  of t h e  p r o j e c t  manqgemnt showing 
personnel wi th  a u t h o r i t y  and r e s p o n s i b i l i t y  f o r  t h e  appropriate  
a spec t s  of t h e  p r o j e c t  and s p e c i f i c  t a s k s  t o  be performed. A 
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single person should-be,identifieda s ' h a v , i n g . o v e r d l l . ' r e s p ~ ~ ~ i ~ i l i t y  
for the.progect and-specific..tasks to be perfonkd. , ,:, . . . ., 

. .  
.~ , .Work Schedule - A statement OUt&&ning.the~ schedule . f o r  each of the 

required activities. This could be presented in the form of a 
. - . Gantt or milestone>chart', . The: schedule in .the'work gla3:rrist match 
'. ~ ! .' that in.the dra'ft,iorder.: ' : .o ;: ' . . . , . .  ~ ,\ . ' .. .. ..: . . . . . .  . . . . . .  _, . =_. 1.1. : . . . .  I ' - .I  .. . - . ~. . .  . . . I. 

Deliverables - A description of'the'work,products'thatvi'll.be 
subrmtted'and their. schedule^ for delivery. The.,scheduleshould 

... . .  . '  include .specific dates,.if.possible;..-.Dvervlse;Ithe schedule ~ . 
i' .shou.ld:.be in: t e h  of the nuinber.of days/week ifter approval. .  - -. ' .. . . . . . .  . e! . (  F. of the.wcrkcplai.. .. . . ~ .  

.. _.~. . , - '  '. .  . . . ., - .  , . . . . . , . . .- . . , ,  
. ,'... +.' . , . .  

. .  - . .  - .I . ... 0 ' .. Contents:'of' the Sampling.and AnalysistPlan.. . .  . . ., . 
. .  .. I .  < 1 - ~. . . . .  . -1 . : : >  ' .  . . .  . . 

. ' .A  Samplang and Analysis Plan . ( S A P )  must be.'submitted by .the.P,RPS 
. :before initiation ,of..relevantfield'activities. This-plk 'contains two 

. 	separate'.elements: 'a Field..Sampling.P 1 a  and a.Quality Assurance Project 
Plan.. . These documents.were.previously submitted as '&parate deliverables, 
but are now combined into one document. Thouqh,.the.SAP'is.typically. 
implemented by PRP contractors, it is the responsibility o f ~ t h ePRPs'to 

ensure that the goals and standards of the plan are met. (Verification 

that the goal and standards of the SAP are met2wi.ll..also.bepart of EPA's 

oversight respcrsibilities.1 The SAE should contain the following ele


~: . ' -?  . .a  
. .  ..* .. _ ,  . I , . . . , . , '  . . :<I*..mint'&: . J  :- . . . .. 

. . ~-..i .  - .  . -<. . .  - . :, ,~ ...I ..7 . .  ... ,. P I -,: , 

Fiela*Sau$ling'Plan. - The' Field Sampling Plan.includes'a detailed 
descriptioe of'all RI/FS sampliny and analyticdl.activities,that 
-will be performed. .-:These,act-ivitiesshould .beconsistent.with*the 

. .  ~ 

- .  . -. NCP and relevant-CERCLA.g u i h c e .  Further guidance ;on developing
' ,  Field'Sahpling.Planslis presented in: the R:I/FS,Guid&nce. Y . ' .  . 

,. . . ::2 3 . . '.~.l. . . . .  . - , .  ~. . 2 . .  , . .  - ' . . . . iv .  . , . .  .-1 
uality Assur%ce Project Plan IIThe SAP must include a detailed 

i Pdescription of,quali'ty assurance/quality control (QA/QC) .procedures 
~. ' '. to.be.employed'during..the'PJ/FS. :>This.section is intended.to~ensure 

. : 'that.the RI/FS is.based on-the.correct'Level or extent.of sampling 
..... and analysis required to'produce sufficient .data for.evaluating 

remedial alternatives for A specific site. A second objective is 
~ -. : to.ensure'the quality of the .&+a collec_tep,.during.the.RI/FS. 

Guidance on appropriate QA/QC,procedures may be found.in the RI/FS.... midance as well-as'."Data Quality.Objectives for.the.:RI/ES. Process" . .
(IILEcK 1987 - OSWER,Directive 'No. 9355;O-TIB). . " I*  . . I  

.. , .. 
.. ' . ' If.the- SAP^ aiodifies' any .procedures ,established in relevant. guidance, 
it must provide an explanation and justification for.the change. 


,.6 dth'er Project plans . ~. ~. . .  .. i . . .  
' . % ,'. ' _. I '  I ..... 

Other project plans that are likely to be required in the RI/FS 
.process include -the..Healthand Safety',Plan,an3 the CoImUnity Relations 

. . . . , ,Plan'. : . _. 1 . . . . . . .  ? - . . ,  . ! . .  
. .

LI :% _ _ '  . - ... . .  . . . ,. .,I,'- ' .-. .:;. . . .  
I-

,!.. 
_I 
. 
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Health and Safety Plan - PRPs should include a Health and Safety
' Plan either as part of the Work Plan or as a separate document. . 

The'Health and Safety Plan should aldress the measures taken by the 
PRPs to ensure that all activities will be conducted in an environ
mentally safe manner for the workers and the surrounding community. 
EPA reviews the Health and'Safety Plan to ensure protection of 
public health and the environment. EPA does not, however, "approve" 
this plan. Guidance on the appropriate contents of 'aHealth and 
Safety Plan may be found in the RI/FS Guidance. In addition, 
Health and Safety requirements are found in "OSHX'Safety and Health 
Standards: Hazardous Waste Operations and Emergency Response" 

' (40CFR Part 1910.120) .' 
. .  

Community Relations Plan - EPA must prepare a Comunity Relations 
Plan for each NPL site. The extent.of PRP-involvement in community 

relations activities should be detai1ed.h this plan. Additional 

information on Community Relations,activities is contained below. 


o Review and Approval 


PRPs must submit a1.l of the required RI/FS project plans. (with the 

exception of the Community Relations Plan which is developed by'EPA) to 

EPA for review, and in the case of the Work Plan and SAP, approval. EPA 

will review the plans for their technical validity and consistency with 

the NCP and relevant EPA guidance. Typically, the Agency must review 

and approve these plans before PRPS can begin any site activities. Any

disagreements that arise between EPA and PRPs over the contents of the 


-. plans should be resolved according to the procedures set forth in the 
dispute resolution section of the relevant EPA/PRP Agreement. 

.. _.. 
Community Relations 


EPA is responsible for developina and imprementinq an effective 
community relations program, regardless of whether RI/FS activities are 
Fund-financed or conducted by PRPs. At State-lead enforcement sites, 
funded by EPA under Superfund Memoranda of Agreement (see the "Draft 
Guidance on Preparation of a Superfund Memorandum of Agreement (Octo
ber 5 ,  1987 - OSWER Directive No. 9375.0-01)), the State has the respor.
sibility for development and implementation of a community relations 
proqram. PRPs may, under certain circumstances, assist EPA or the State 
in implementing the community relations activities. 'For example, PRPs 
may wiah to participate in community meetings,and in preparing fact 
sheets. PRP participation in community relations activities would, how-
ever, ba at the discretion of.the Regional Office, or the'state,and 
would require oversight by the lead-agency. EPA will not under any cir
cumstances negotiate.pressreleases with PRPs. 

EPA designs and implements community relations activities according 

to CERCLA and the NCP. A Community Relations Plan must be developed 6y 

EPA for all NPt sites as described by the EPA guidance, "Community Rela

tions in Superfund: A Handbook" ( U . S .  EPA, 1988 - OSWER Directive 
NO. 9230.0-03). The Cornunity Relations Plan must be independent of 

negotiations with PRPS. Guidance for conducting community relations 

activities at Superfund enforcement sites is 
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. .  
'.'. specifically'.addresseddbbyChapter 'YI'qf the  Handbook- ana t h e  .�PA memo 

. e n t i t l e d  'Coh;munity. R e l i t i o n s  ' A c t i v i t i e s  a t  Supe r fund .  Sn,fczcement 
I - ".. . . ., .

Sites-Inter im Gui~ce"" lNovember '~1988- CSWER Direc t ivp  '.* 

N;. 923o.o,3Bj: In  s o n e  inscances . the  dec is ion  regardi.ng PRP'participa
.... A t i o n ' i n. I community r e l a t i o n s  a c t i v i t i e s  wall be made, a f t e r  'the Conmmnrtyr . .  

Relat ions P1an~'has'been developed. , A S  a r e s u l t ,  .the plan , w i l l '  need t o  
" 

' '  .& mohif ied 'by EPA to r r f i e c t  Agency"and PRP'roles  and r e s p o n s i b i l i t i e s .I.. . .  , * . . . . .  .C'  ~ 

, I  . .  . .  
, %  ~ I .. c . . , > 

,.. . EFh, ' 0 ;  t h e  s,tate;w i l l  provide t k c o m u n i t y  Rela t ions  plan t o  a l l  
. .-- ' i n t e re s t ed  i a r t i e s  a t  t h e ' &  ti+. In genera l ,  i f  .the ca,se has n o t  

been' r e f e r r e a  t o  t h e  Depa-nt 'or J u s t i c e ,  IDOJY-for ' l i t i g i t i o n , .  com
munity r t l a t i o n s  a c t i v i t i e s  during t h e  RI/FS'Should be the  same f o r  
Fund- and.PRP-lead sites. If t h e  case has been~!or. .uayp o t e n t i a l l y  be) 
referred t o  !hif o r  1 . i t iga t ion ;  c o n s t r a i n t s  w i l l  p robably-be 'p laced  on 

. . .  - t h e  scope of d c t i v r t r e s .  The &PA Cofmnunity'Paiations PIan.'may be'uraii
' .  f i e d  .af.ter ' consu l t a t ion  v i i h  the-technical'enforceue:nt s t a f f ,  t he ,  
'.liegaonal 'Counsel and-o ther  nego t i a t ion  te& pje&rs, inc luding ,  if t h e  

case i s  r e f e r r e d ,  t h t  l ead  DCJ or Ass i s t an t  U n i t e d  S t a t e s  Attorneys 
( i . e . ,  t h e  l i t i g a t i o n  team). This  t echn ica l  'and ' l ega l  s t a f f  must b e  
consul ted p r i o r  tt any \ppb l i c  meetings or disseminat ion ,of  f a c t  shee t s  . .

" or  o t h e r  m f o q t a o n ; '  approval 'must ,& obtained p r io f  t o  ' r e l e a s e s  of 
.7 .? ' 

.I I 
' inforniation:a+ , d i s&ss ions  ,of t echn ica l  in for i s i t ion '  i n  advance. ,, PRP'. . .  part'scipatiori , i n  .impiementing-community r e l a t i o n s  d c t i v i t i e s  ' w i i i  be 

' sub jec t  'to EPA ' (or  State)  approval i n  a d a i n i s t r a t i v e  .settlemarits and 
activi i ies . 'rpecif i+c'to,c ~ k i t y. EPA/DW -.' i n  . c i v i l  ac t ions .  ~ e y  r e l a t i o n s  

' f o r  enforc6mant 'sites include t h e  following: ..... . . . .  
, - .  ..programs ~ . , .. .  
. '  . 

o 	 :Public Review 'of &rk  P l i a ~ s ' f o rA*nistra&e.'Orders ' 
., . .  . .  . - ..-. . .-

The PRP Work Plan,  &s approved by EPA, i s  i n c o w r a t e d  i n t o  the 
-Adminis t ra t ive Order (or Consent Decree). Cnce the .  Agreement 'is signed, 
i t  becomes a pub l i c  document. Although the re  is no requirement f o r. . . .  

,.p u b l i c  Gonhnent.:& ,ari h d n n i s t r a t i v e  Order,.'Regional s t a f f  'are encouraged 
1.' t o '  announce, a f te r  the Grder i s  f i n a l ;  t h a t ;  t h e  PRP is conducting' the  

.-3 . ' 

RI/FS. Pub l i ca t ion  o f ' n o t r c e - a n d  a correspondin$. 3O,-&y cpment, .per ioa
' .'ps i e G i r e d  'however, f o r  Consent h c r e e s .  .~ . ..- - - .. I - .3 :..c, .L 

. ~ , _. 
PRPs,'. i n ,  agreeing. . to  conduct the" iU/~S,  must +s6, aqree . to .p rov iae  
r.'I ' a l l .  information necessary for' �PA4t o  implement a' co+ity. Relat ions 

' i, P l t n ,  The .Agre*nt 'shouid i d e n t i f y  t h e  types  of ; , information t h a t ' P R p s  
v i l l  ,protri&, &d +nt& condi t ions  ' c o n c e h i n g '  t h e  provis ion  'of tJiis 
information. EPA should provide.the-pRPs with t h e  conten t  of t h e  plan
So thit"th PWS'CM f u l l y ' a n t i c i p i u  the ty+ of information t h a t ' . w i l l  
be mad. publ ic .  All i n f o h t ~ o n . s u h i t t e dby'PRPs v i l l  be subjec t  'to 

, '  p* l i c , i n spec t ion  ~ ( i . e . , ~ a v ~ i l a b l e, through Freedom of Information Act 
. ,  reees t s ,  ' p h l i c  dockets'; or"t h e  &inis t r&ive  record)  unless t h e  

info&t ion  meets '&f axcmption. A n  example would b e ' i f  the info-tion 
1s dee 'hed-ei ther  aa enforcemant' A n s i t i v a  ~ by EPA, o r  bus iness  confi
d e n t i a l  by. =A,+ (bhsed on; t h e  PRPs.' . .representa t ions) ' ,. i n  confo-ca w i t h  

I r . ~
40 CFR.P i r t  ' 2 .  - ,  ^ ,  - I . . . . .. :- ' . <  ,...... I _ .  I . - > T:. . . . .  -.,.. .. 
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Development of the ATSDR Eealth Assessment 


Section 104(]) (61 Of CERCLA requires the Agency for Toxic Substances 
and Disease Registry (ATSDR) to performhealth assessments at a l l  NPL 
facilities acco,rdingto a specified schedule. The purpose of the health 
assessment is to assist in determining whether any current or potential 
threat to human health exists and to determine whether additional infor
mation on human exposure and associated health risks is needed. 

The iPA remedial project manager (RPM) should coordinate with the' 
appropriate ATSDR Reqional representative for initiation of the health 
assessment. In general, the health assessment should be initiated at 
the start of the R I P S .  The ATSDR Regional representative will provide 
information on data needs specific to performing a health assessment to 
ensure.that all necessary'data wirl bercol1ected)j'during:therR1. 

The RPM and the ATSDR Regional representative should also coordinate 
the tr,ansmsssion:and..yeview-of per.tinenC:documents&dea*WnqEwikh the'-'extent" 
and nature of site contamination (i.e., applicable technical memoranda 
and the draft RI). As ATSDR has no provisions for withholding documents, 
if requested by the public, the RPM must discuss enforcement sensitive 
documents and drafts with the ATSDR Regional representative rather than 
providing copies to them. This will 'ensureEPA's enforcement confiden
tiality. Further guidance on coordination of RI/FS activities with ATSDR 
can be found in.the.document,entitled "Guidance,for: Coordinating ATSDR 
Health Assessment Activities with the Superfund Remedial Process" 
(March 1987 - OSWER Directive No. 9285.4-02) .  

Identification of Oversight Activities 


EPA will review RI/FS plans and reports.as well-asprovide field 

oversight of PRP activities.during;the:.RI/FS. To.-ensur,e;.
that)adequa,te. 
resources are comitted and that appropriate activities are performed, 
EPA should develop an oversight plan that defines the oversight activi
ties that must be performed including EPA responsibilities, RI/FS prod
ucts to be reviewed, and iite activities that EPA will oversee. In 
planning for oversight, EPA should consider such factors as who will be 
performing oversight and the schedule of activities that will be moni
tored. A tracking system for recording.PRP milestones,.should.bedevel
oped. This system should also track activities performed by oversight 
personnel and other app,ropriatecost items such as travel expenses. , 

Identification and Procurement of EPA Assistance 


In accordance with Section 104(a)(1) EPA must arrange for a quali
fied party to assist in oversiqht of the RI/FS. The fOllOWing section 
provides guidance for  identifying and procuring such assistance for EPA 
activities. 
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- -  I .~ , . . 
0 Assistance f o r  EPA . A c t i v i t i e s  . . . . .  . - , _ .  , .. . .  

. -.~ 

,. .  ' As specif . ie 'd ' in  Sect+ , l04(a)  ( l ) ,  EPA 1s reqii'red tp con t rac t  w i t h  . . , . . . .
of ' a r r ange  f o r  a q u a l i f i e d  person' t o  h f s i s t  i n  overs ight  of the'RI/FS. 
Q u a l i f i e d- inhiv idua ls  ' a r e  those groups w i t h  the  p ro fes s i cka l  q u a l i f  ita

~.t i o n s ,  e x p e r t i s e ,  arid -experience necessary t C  provide assurance t h a t... the  
..,Agency is conductii ig:appropriate overs ight  of PRP'RI/FS'activit ies.  

.. .* . . - .  ?. 
.... . - . . . .  

Normally, EPA w i l l  ob t a in  ove r s igh t  ass i s tance  e i t h e r .  through the  
Technical Enforcement Support (TES) con t rac t  ,- t h e  Al te rna t ive  Remedial , 

. con t r ac t s  S t ra tegy ,  Contract. (ARCS)',' or 'occasional ly '  through the  Remedial 
Action (REM). contrac-+is'. . .In some ca'ses oversigh'i ' a s s i s t ance  'kay be 
provided by S t a t e s  through the!-use. of Cooperative. Agreements. .Over.s,ight 

- :ass i s tance-may a l s o  be obtafried through. the  U.S. Army C o p  of Engineers 
or other: governmental~agencies:'interagency Agreements should b e ' u t i i i t e d  
t o  ob ta in  such a s s i s t ance .  

- . . 7 .  
. . I . , ~ , ,  1 , . .  , 9 . ~ ' .. . . . . .  1" , 
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ATTACHMENT iiI 


REVIEW AND CVERSIGHT CF THE RI/FS 


Review of Plans, Reports, and Records 


EPA will review all RI/FS products which are submitted to the Agency 
as specified in the Work P1aw.o~Administrative,Orderl. PRPsr'should 
ensure that all p,lans,.reports.and records are comprehensive, accurate, 
and consistent in content and format with the NCP and relevant EPA g u i d 
ance. After this review process, EPA will either approve or disapprove 
the product. If the product is found to be unsatisfactory, EPA will 
notify the PRPs of the discrepancies or deficiencies and will require. 
corrections within a specified'time period. 

o ~ Project Plans 

EPA will review.al1project plans that are submitted.asdeliver

ables in fulfillment of the Agreement. These plans include the Work 

Plan, the Sampling and Analysis Plan (including both .theField Sampling

Plan and the Quality Assurance Project Plan), and the Health and Safety 

Plan. If the initial submittals are not sufficient in content or scope, 

the RPM will request that the PRPS submit revised document(s) for review. 

EPA does not "'approve" the PRP'.s Hearth and Safety P3akbut-rather;it 

is reviewed to ensure the protection of public health and the environment. 


: ~ 	 The PRP's Work Plan and Sampling and Analysis Plan, on the other hand, 
must be reviewed and approved prior to the initiation of field activities. . -... 	 Conditional approval to these plans may be provided in order to initiate 
field activities in a more timely manner. 

.> 

The P?.;Psmay be required.to deve.lop additional:Work?P.Yansp.or"modify 

the initial Work Plan contained in or created pursuant to the Agreement. 

These changes may result from the need'to: . (1) re-evaluate the RI/FS 
activities due either to changes in or unexpected site conditiocs; 

( 2 )  expand the initial Work Plan when additional detail is necessary: dr 
(3) modify or add products to the Work Plan based on new information. 

(e.g., a new population at risk). EPA will review and approve ali Work 

Plans and/or modifications to Work Plans once they are submitted.for

review. 


o Reports 


PRPs w i l l ,  at a minimum, submit monthly progress reports, technical 
memorandums or reports, and the draft.and final RI/FS reports as 
required in the Agreement. To assist in the development of the RI/FS 
and review of documents, additional deliverables may be specified by the 
Region and included in the Agreement. These reports and deliverables 
wil1,bereviewed by EPA to ensure that the activities specified in the 
Order and approved Work Plan are being properly implemented. These 
reports ,willgenerally be submitted according to the conditions and 
schedule set forth in the Agreement. Elements of the PRP reports are 
discussed below. 
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Monthly Progress Reports - The5eview of monthly progress reports 
is an important activity performed during oversight. These reports

should provide.sufficient.detai1 to allow..:?! to evaluate the past 

and projected-progress Of the RI/FS. PRPs should submit these writ- , 
ten prggress reports to the RPM. The report'should describe the 
actions and decisions taken durinq'the previous.month and activities 
scheduled during the upcoming reporting period. In addition, tech

> . nical data.generated during the month (i.e., analytical 'results) 
should be appended to the report.'.Progress reports should-also -

, .  ... .include a-detailedstatement of'the.manner.and extent to which the 
I . ., .  procedures.and dates.set'forthin'the Agreenent/Work Plan are being 

,met. Generally, EPA will deteimine the'adequicy,ofthe perforniance
of'the RIIFS by.reviewing the.-followingsibjects discussed in pro

. .  3 .i. . .  . r . '  . .  . . .  
. . ' :-..gress reports: . - I - .  . . . .  . . . .  . . .  . .  -. . ? , I ~. 

o Technical S&ary of Work 
. .  v 

The monthly report will describe the activities and accomplish
. ,. . ments performed to date. . .  This-will.generally include a descrip

. tion of all-field work completed, such as .sampling events'and 
I. .  _installation of wells:,a,discussion of'analytical .results, .  

.* . , received; a'discussion. of data review:activities>'andladis-,. .  
. .  .., . cussion of .the development, screening; and-detaileddanalysis 

., .of.alternatives.: The report will.also describe the activit'ses 
_I I , , .to .be.performedduring the upcoming.month;'' . .  , .  , .,.. . .  ' .  . .  I -

I . _ .  . .  .(... . , .  

0 Schedule I < - i . .  . .  
. .  . .  .. 

. . . .  	EPA will oversee PRP comuliance with resuect'to those sched
ules specified in the Order-:: Delays,,with-the'exception.of . 
those specified under the- force Majeure clause of the Agree
ment, may result in penalties, if warranted.. The RPM should 
be immediately notified 1f'PRPs.cannot perform required' :: 
.activitiesor cannot provide'the'requirel deliverables in, 

accordance with the schedule Specified in the Work Pla'n:. In 

addition, PRPs should-notifythe -!+.when 'circumstancesmay 
delay .the completion of any phase of the'work or .when.'cir-' 
cumstances may-delay:access.to the site: 'PRPs should also ' 

- .  	provide .to.the,RPM,in writing, the reasons.for, and the " * '  

anticipated duration of, such delays. Any measures taken or 
to be taken by the PRPs to prevent or minimize the delay 
should be described including the timetables for implementing 
such measures. 

. . ~. 
. . . , _  . 

0 Budget . ;- I . .  I . .. - . .  . ., . .  . .  
. . . .  

i 1 I. 

The relationship of budgets.to expenditures should be trackel 
where..the'RI/FS is funded with:a financial mechanism estab-' 
lished by the PRPs. If.siteactivities ,requiremore funds., 
than originally.estimated, EPA must be assured that the PRPs 
are financial1y;able to undertake~additionalexpenditures.
!mile EPA .doesnot have the authority to .reviewor .approve-a 
PRP budget, evaluating costs durina the course Of the:RI,'FSr 
allows EPA to effectively monitor acti\,ity to ensure tine?: 
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canpletion of RI/FS activitces:. If the PRPs run over budqet, 
EPA must be assured that they can continue the R I / F S  activi
ties as scheduled. Therefore, if specified in the Agreement,
PRPs should submit budget expenditures and cost overrun infor
mition to EPA. Budget reports need not present dollar amounts, 
but should indicate the relationship between remaining,avail-
able funds and the estimate of the costs of remaining activities. 

o 	 Problems 


Any problems that the PRPs encounter which could affect the 
satisfactory performance of the RI/FS should be brought to the 
immediate attention of EPA. Such problems may o r  may not be a 
force majeure event, or caused by a force majeure event. EPA 
will.review.problems..andladvise.the 2W.s accordingly.. P.rob,lerns 
which may arise include, but are not limited to: 

- Dela,y;s!,,:h.mobilization,or, access&-to:necessary:.equipmen,t:;. 


- Unanticipated laboratory/analytical time requirements: 

- Unsatisfactory QA/pC performance: 

- Requirements for additional o r  more Complex sampling; 

- Prolonged unsatisfactory weather conditions: 

- Unanticipated site conditions: and 

- Unexpected, complex cormnunity relations activities. 
b 

@ther Reports - All other.repcrts, such as-techrical.reppr.ts.and 
draft an6 f i n a l  RI/FS reports, should be suhitted to EPA according 
to the schedule contained in the Order or the approved Work Plan. 
EPA wii; review and approve these reports as they are submitted. 
Suggested formats for the RI/FS reports are presented in the RI/FS 
Guidance. 

o Records 


PRPa should preserve all records, documents, and information of any 
kind relating'tothe performance of work at the Site for a minimum of 
6 ye-8 after completion of the work and termination of the Administra- . 
tive 0rd.r. After the 6-year period, the pRps should offer the records 
to EPA k f o r e  their destruction. 

Document control should be a key element of all recordkeeping. The 
following activities require careful recordkeeping and will be subject 
to EPA oversight: 

Administration - PRP administrative activities should be accurately 
documented and recorded. Necessary precautions to prevent~errors 

. .  
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, or t h e  loss or.rms in te rp re t a t ion  of. data  should b e  taken.  A t  Z, 
' .  . :minim+, t h e  following admin i s t r a t ive  ac t ions  should 'be documented .. . . .  . .  . and recorded: . .._. . . : - . . :I . I  

. . . .  . _  , .  ,., _'i. 
.I . . .  . - c o n t r i c t o r  work 'plans, c o n t r a c t s ,  and change b r d e r s ;  

. 1 .  
. . .  .. - . .  . .  , . .? 

. . ,  . - _- .?. . . .... Personnel .'changes; 

-	 Ccmrmnications be tween and m n q  P u s ,  t h e .  S ta te , ;an6  EFA 
o f f i c i a l s  regarding t echn ica l  aspec ts  of t h e  hI/FS; 

. . -., . .  .
' 

.~ 
8 .  ~ 

. ~ .  . .  , 

:,(. .: - . P e r m i t  app l i ca t ion  a h  award. ( i f  app l i cab le ) ;  and 
I . 

, .. _. . 
Technical . A n a l y s i s  -. Ssmples and da ta  should & handled according 
to prccedures  set f o r t h  i n  t h e  Sampling and Andiysis 'Plan. Documen
t a t i o n  r s t&l ish ing-adherence  t o  these procedures should include:  

. -- . - -,. Sample labels; . . L .  . -

-	 Shipping fonnsr . . . . .  . .~ 
. I - .. 

- Chain-of-custody forms; and . I 

- . .F i e l d  log books.. . . .  , . . , #  

~ l la r a l y t i c a l  da t a  in .  t h e  .RI/FS process  should be managed as ' s e t  
f o r t h  .in t h e  Sampling and Analysis  P l a n .  'Such a n a l y t i c a l  da t a  m) 
be t h e  product  of:  - . , , - .  

. , .. - Contractor  l a b z r a t o h e s ;  ., . . ., . ., 

. .. .  . .  .. -
. . . . .  - e v i r o & n t a l  and pub l i c  heal th '  s tud ies$ .&d 
i -* - ... 

. ~ _ . I . .. L I . . . . .  , 
. .  '- ' R e l i a b i l i t y , ,  .perfo&ce, and &lementabi l i ty  s t u d i e s  of 

reme&iihl a l t e rna t ives ' .  
, i 


Decision Makin3 - Actions or communications among PRPS, that .  involve 
dec i s ions  a f f e c t i n g  t echn ica l  aspec ts  of the  RI/fS~should be docu

-	 :manted.- Such a c t i o n s  and c o ? m ~ i c a t i o n sinclude th?se ,o f  t h e  p rc j 
. . .. .  .et manager (or.other PRP managemnt , e n t i t y ) ,. .  , s t e e r i n g  cbmmittees, 

. I .. :. or contractors. . . .  . .  . . 
~. . . . .  . . .  

o M m i n i s t r a t i v e  Record Requirements .' , ' _ I 

; 'Sect ion ,113(k):.o t  CERCLA - r equ i r e s  t h a t  t h e  Agency e s t a b l i s h ,  an admin
i s t r a t i v e  record:,upon :,which .the s e l e c t i o n  of ih response a c t i o n  i!, based. 
A suqgested list of  doculnents wkich are mOst likely t o  be .included i n  
any adequate admin i s t r a t ive  record  is provided i n  the m-ZMdum e n i i t l e d  
,"Draft.Interim.Guidance on Administrative Records for Se lec t ion  of CERCLA 
'Response.Actions" . ,  (J-e 23, 1988 - OSWER Direc t ive  NO. 9833.3A). Nore 
d e t a i l e d  guidance w i l l  be forthcoming, including guidance provided i n  
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the revisions to the NCP. There are,.however,certain,detailsassoci

ated with compiling and maintaining an administrative record that'are 

unique to PRP RI/FS activities. 


EPA is Yesponsible for compiling and maintaining the administrative 

record, and generatingrandupdating an index. I'f'EPA and the PRPs 

mutually agree, the PRPs may be allowed to house and,maintain the admin

istrative record file at'or near'the site; they may not, however, be 

responsible for the actual compilation of the -record. Housing and main

taining the administrative record would include'setting up a publicly 

accessible area at or near the site and ensuring that documents remain 

and are updated as necessary. EPA must always be responsible for decid

ing whether documents are included in the administrative record: trans

mitting records to the PRPs; and maintaining the .indexto the repository. 


The information which may comprise the administrative record must 

be available to the public from the time an RI/FS Work Plan is approved 

by EPA.. Once the Work Plan has been approved the-PRES must.transmit.to 

EPA, at reasonable, regular intervals, all of the infornation that is 

generated during the RI/FS that is related to selection of the remedy. 

The required documentation should be specified in the Administrative 

Order. The Agreement should also specify those documents generated prior 

to the RI/FS that must be obtained from the PRPs for inclusion in the 

record file. This may include any previous studies conducted under State 

or local authorities, management documents held by.the PRPs such as.haz

ardous waste shipping manifests, and other information about site charac

teristics or conditions not contained in any of the above documents. 


Field Activities 

.... . 

o Field Inspections 


Field inspections are an important.oversightmechanism for determin
ing the adequacy of the work performed: EPA will therefore conduct field 
inspections as part of its oversight responsibilities. The oversight ' 

.inspections should be performed in a way that minimizes interference 
with PRP site activities or undue complication of field activities. EPA 
wi;l take'corrective steps,,as described in Section VI1 and Attachent I V  
of this appendix, if unsatisfactory performance or other deficiencies 
are identified. 

Several field-related tasks may be performed during oversight inspec

tions. These tasks include: 


on-aite presencs/inspection - AS specified in Section 104(e) ( 3 ) ,  
EPA reserves the right to conduct on-site inspections at any reason-
able time. EPA will therefore establish an .on-sitepresence to 
assure itself of the,quality of work being conducted by PRPs. At a 
minimum, field oversigt" w L l l  be conducted during .criticaltimes, 
such as the installation of monitoring wells and during samplinq 
events. EPA will focus on whether the PRPs adhere t0,procedures 
specified in the SOW and Work Plan(s), especially those concerning 
QA/QC procedures. Further guidance regarding site characterizpticn 
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.' - a c t i v i t i e s  is presenfed i n .  t h e  ~RI/FSGuidance, ' the  '"Compend'iu d f  
1 Superfund Fiei'd'operations Methtds" (August 1987: -' OSWER,birective 

No. 9355.0-141) , t h e  "RCRA Ground Wate?-Techr.ical-Enforcement' ' . 
Guidance Document" (September 1986 - OSWER Direc t ive  No. 995C.1),

- t h e  N'hc Ma'nual ' f o r  Groundwater/Subsurface Inve 's t igat ions a t  
Hazardous Waste S i t e s  ( U . S .  EPA; 1981c) ,  and OWPE's forthcomYng 

- .~ "Guidance on Oversight  of P o t e n t i a l l y  Responsible Pa r ty  Remedial 
~ ,. . .,.Inves t iga t ibns- ana < F e a s i b i l i t y  Studi'esf"' - '  

. . . .  : :' '. . 
.- . . . . .  

.i.._ .: ~ . ... + .  . .  . _ . ~
4. -

:: CoPiection and ana lys i s  of samples - EPA m a y ~ c o i l e c t-a n ' k e r  of. . . 
QA/QC samples inc luding  blank,  dup l i ca t e ,  dnd ' sp l i t  sampSes. : Tlieie' 

- ' '  . r e s u l t s  of these  sample -analyses w i l l  be.compared t o  'the r e s u l f s  of 
PRP -analyses.< 'This comparison w i l l  enable EPA ' to . i d e n t i f y  poten
t i a l  qua l i ty 'c6r i t ro l  problems 'and the re fo re  h e l p - t o  eva lua te  tKe ' 

q u a l i t y  of the PRP inves t iga t ion .  
: ' I  ." . . > 

- I 
. .  . ,  . . .  . . .  

2 . - . . .  
I 

. ~.,:. . . .  
. 

~ .. '	Environmenta1"Moniitoring - EPA may'kippiement any PP.P .environmental  
monitoring a c t i v i t y .  Such-supplemental.konitoring may incl6de' a i r  

'.' o r  *water ' s t u d i e s  t6  determine a d d i t i o n a l  'migratiori Cf -s-udde%' ' r e l eases  t h a t  may have occurred 'as  a r e s u l t  of s i t e . a c t i v , i t i e s .  
. , .  . . . _  . ... ~. , .  '. , , , .  ., . . I '.> .. * 

-. . .  o ' Q f / Q C  *Audits , .  * , . . .  .,'. . . . . . . . .  . .  . .  
~ . . I' ... ., . . .  * -

: . I .  . . .  , . .  . . . . . . .  
i &'A may e i the r  conduct', ~ o i - - r e q u i t ethe PRPs :to conduct ( i f  speci
f i ed  in . . the  Agreement) , l abora tory  audits.% encure coripl'iance with pro-
per QA& a i d  ana ly t i ' ca l  .procedures,  a s  spec i f i ed  i n  t h e  Sampling ana 
Analysi+Pian: These aud i t s 'w i l l '  involve :on-site &spectiOns of +bora 
t o r i e s  used by PRPs and analyses  of s e l ec t ed  QA/QC samples. A l l  proced
ures  m u s t  be i n  accordance wi th  those ou t l ined  i n  The User's' Guide t o  
the  Contract  Laboratory Program, ( U . S .  EPA, 1986) or otherwise spec i f ied  
i n  t5e Sampling and Analysis  Plan.  . .  ,. . - 1  L,.:.. 

, "  . - . . .  . 0 .  Cgain-of-,Custddy . , 
- .<. r r ~. - . . . .. 2 

. . .  . ,- .  . . -I 3 > .  . .I , . L  .. . .. - - , - , - .  I ,  . .,. .... 
' ,Chain-of-custody -procedures . w i l l  be evaluated by: EPA: ' This  evalua

cion!w i l l  focus: on determining if t h e  PRPs -and , t h e i r  -cont rac tors  .adhere 
.' 	t o  th.e procedures '  set f o r t h  i n  the~sampl ingand Analysis Plan.  - .Proper 

chain-ofzcustody pr6cedures. are '  descr ibed in"the Nat ional  Enforcement 
Inves t ika t ior i  Center (NEIC) P o l i c i e s  and 'Procedures Manual, (U.S. EPA2 
1981b). Evaluat ion of chain-of-custody procedures w i l l  occur during 

..- .laboratory a u d i t s. as well a s  during on-s i te  /nspect ions of sampling- ,  > - < i  * , . .  . Ia c t i v i t i i i .  ' . . .. . .. ~I - -J.:J 

Neetin-
... ' . . . r ;  ' I  . I . 

.. 
' . Mdetingb between &A, t h e  State',' and;pRPs should-be he ld  0; a regu

l a r  b a s i s  '(as, spec i f ied '  i n  t h e  Agreken t )  . a n d : a t  c r i t i c a l -t imes during 
tlie RI/FS. .Such c r i t i ca l  'timesmay a t  a minimum include when t h e  SOW 
and t h e  Work Pian are-reviewed,- the  RI is in-progress .and completed, 
remedial- a g t e r n a t i v e s  are developed and' screened, detailed ana lys i s  Of 

,: 
the  a l t e r n a t i v e s  is'performed, and t h e  d ra f t '  and f i n a l  

I 
~ 

1. 
* ~...; . . ~,~. .  , .  . 

. . . .RI/FS .r e p c r t s  a re  
. . ' _ . I .  .. ~. , : I . , ! - . '  . 1 '  . . . .  

. _ .  
, 



submitted. These meetings will discuss overall progress, discrepancies 
in the work performed, probiems encountered in the performance of RI/Fs  
activities and their resolution, community relations, and other related 
issues and concerns. While meetings may be initiated by e.itherthe PRPS 
or EPA at ally time, they will generally be conducted at the stages of 

the RI/FS listed below. 


0 Initiation of Activities 


EPA, the State, and'thePRPS may meet at various times before field 

activities begin to discuss the initial planning df the RI/FS. Meetinas. 

may be arranged to discuss, review, and approve the SOW; to develop the 

EPA/PRP Agreement; and to develop, review, and approve the Work Plan. 


o Progress 


EPA may request meetings to discuss the progress of the RI/FS. 

These meetings should be held at least .quarterly,andtwi.11.focusi3on'-
the; 

items submitted in the monthly progress reports and the findings from 

EPA oversight activities. Any problems Or deficiencies in the work will 

be identified and corrective measures will be requested (see 

Section VI11 and Attachment IV) of this appendix. 


0 Closeout 


EPA may request a closeout meeting upon completion of .the,RI/FS. 

This meeting will focus on the review and approval of the final RI/FS 

report, termination of the RI/FS Agreement, and any final on-site activi

ties which the PRPs may be required to perform. These activities may 

include maintaining the site and ensuring that fences-and'warningsigns 

are properly installed. The transition to remedial design and remedial 

action will also be discussed during this meeting. 


Special Studies 


EPA may determine that special studies related to the PRP RI/FS ark 
required. These studies can.beconducted to verify the progress and 
results of RI/FS activities or to address a specific complex or contro
versial issue. Normally, special studies are performed by the PRPs; 
however, there,maybe cases in which EPA will want to conduct the 
independent studies. The PRPS should be'informed of any such studies 
and givan adequate tium to provide'necessary coordination of site per
sonnel, and resources. If not provided for in the Agreement, modifica
tions to the Work Plan may be required. 
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. . .  
Identification of Deficiencies 

. I .  
, . - ,  , 

C 
. .  

Oversight activities may identify unsatisfactory or deficient PRP 

performance. The determination of such performance may.be
.I.based upon
findings such as': _' . . - . . .  . I , . .  

-. ,. .. 1 ,: :,:.: 
0. : . 

.
work..productsare.'-inconsistent . Work Plan;with the. SOW 'or. . .  

. .  
0 	 Technical deficiencies exist in Submittals or other RI/FS

products; . 

0 ""Unreasonable delays occur white performing RI/FS -.activities;
and - ' . .  -

.,:' . : . , . .. . .  . , *  

.* r . .  0'-. Pro&dures 'areinconsistent with'the.'NCP. .. . . . . ,  

, .  
_ I  . .  . .  

Corrective Measures .. 
. - .  . - . .  . . .  

?,.  , i 
.... j .. , 

.. .. 
.,

The need to perform correct.ivemeasures may arise in the event of 

deficiencies in reports or other work products, or-unsatisfactoryper

formance of field or,laboratory wtivities. When deficiencies are iden

tified..corrective measures 'may be.sought,by: .(1).notifying the PRPs: 

( 2 )  descrikiing the.natureof the deficiency;.and(3) either requesting
the PRPs'to -take'whatever.action!; they regard as appropriate.or.setting
forth'appropr,iate..correctivemeasures. . The following subsections 
describe this'process for:each of the 'two,general.typesof activities. . I  

require corrective measures. , , . .. J. .' .! t . ..,.- I . . . .that.-may, .~ . .~ . .  . .. , 
0 Corrective M&asures Regarding Work' Products 

Agency review.andapproval procedures for work products generally
allow three;typesof responses: (1) approval; ( 2 )  approval with modifi
ca~tions;and (3)-.non-approval. Non-approval of a work product (includ
ing proj'ect-plans) immediatelyXonstitutes a notice of deficiency.' EPA 
will'immediately notify The P R P s  if any.work product is not approved and 
wil1,explainthe reason for such a finding.. - ~. 

~ i -
Ll ',. ..,. . , 

, Approval with modifications'will not lead to a notice of deficiency
if the modi.fications are .made I>:{ th,e'PRPs without delay. If the PRPs 
"significantlydelay.in responding to the modifications; the RPM.would 
issue a notice of'deficiency to the PRP' project ..managerdetailing the
following elements: ..- .  I . .  c 

-	 A description of the deficiency or a statement describing
in what manner the work product was found to be deficient 
or unsatisfactory;. 
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- Modifications t h a t  t h e  PRPs should make i n  the work prod
uc t  t o  obta in  approvd ;  

- A request  t h a t  the PIIPS prepare a plan.  if necessary,  or-
otherwise iden t i fy  a c t i o n s . t h a t  w i i l  l ead  t o  an accept-
ab le  work product;,. 

- A schedule f o r  submission of the  cor rec ted  Work product;  

-	 An i n v i t a t i o n t . t o.therPRPs=.to.discuss:.the:  matter.. in: a.con
ferencei  and 

- A s ta tement  of t h e  p o s s i b i l i t y  of EPA takeover a t  t h e  
PRPS' expanse, EPA enforcament, or p e n a l t i e s  (as appro
p r i a t e ) .  

o Correc t ive  Mcasures Regarding F ie ld  A c t i v i t i o r  

When" the ,  l e a d  agency 'd i scovers - tGt the*Piwa ( o r  thei'r con t r ac to r s )  
a r e  performing t h e  RI/FS f i e l d  work i n  a manner that is hmnsis tmt  
w i t h  t h e  Work Plar., t h e  PRPs should bo n o t i f i e d  of t h e  f ind ing  and asked ' 
t o  v o l u n t a r i l y  take  appropr ia te  co r rec t ive  masuroa.  ' Tho request is : 
genera l ly  made a t  a p r o g r e s s . m e t i n g ,  or, i f  i m m d i a t a ' a c t i o n  is roqufted,' a t  a spoc ia l  m e t i n g  held s p e c i f i c a l l y  to diacuss t ho  p r o b l a .  If cor&
t i v e  measures a r e  not  vo lun ta r i ly  taken,  tho RPM should, i n  conjuuct iod 
with appropr i a t e  Regional Counsel:,.issue:. a noticor of d e f i c i e n c y  contain
ing  tho fo l lov ing  elements: 

. -. - A desc r ip t ion  of t h e  def ic iency;  
._... -	 A request  f o r  an explanat ion of t h e  f a i l u r e  t o  perform 

s a t z s f a c t o r i l y  and a p h i f o r  addressing the necessary 
co r rec t ive  maasuros;~. 

- A s t a t a n a n t  t h a t  failuro to p s e r n t  an O x p l m a t l o n  m y  be 
trlun u an aUss ian tbat thoro is no valid u p l m a t i a n ;  

- &I-iiv&etion to at.ch.8 th.nttor-ina cplriorencc, 
(w&ro . ppmgr ia to )  ;- h - i t a t m m n t  that rtiplatos puuitrc. u y  6 k C r ~ eor are 
accruing, p r o j e c t  + .mina t ion  rry occur, and/or c i v i l  
action may b...initiated. i f - appropr i a t e  actions u e .  not,  
taken to corroct tho doficiencyl  and 

- A Qacr ip t ion  of t h e  potential l i a b i l i t i o a  incurrod in 
t ho  ovont that appropriato ac t ions  are not  taken. 

' ~ Modif icat ions to the Wdrk P l m / A d d i t i o m l  Work ' 

Under thm Administrative Ordor (or 'COnsont Docre.), PRPa agree t o  
completo t h e  IU/FS, including tho task. requirod under 0ith.r the Orig

' i n a l  Work,Plan or a subsequent or m d i f i s d  Work 'PLsn. This  m y  
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. . .  . , _ , .  L .  ., % , . .  
. . . , .  

include determinations and evaluiitions of conditions that are unknown at 

the time of execution of the Agr.eement. Modifications to the or.igina1

RI/FS Work Plan are-frequently ixquired as field work progresses. Work 

not explicitly covered inthe,W,DrkPlan:is often required and therefore 

provided for in the Order. This work is usually identified during the 

RI and is driven by the need forfurther information in a specific area.' 

In general;,..theAgreement should provide for fine-tuning of the RI, or 

the investigation of an area previously unidentified. As it becomes 

clear what additiona1,workin.ner:essary, EPA will notify the PRPs of the 

work to be performed and determine.a schedule for completion of the work. 


EPA must ensure that clause!; for modifications to the Work Plan are 
included 'inthe Aqreement so that the.PRPswill carry out the modifica
tions as the need for them-is:idwitified.-To facilitate negotiation on 
these points, .EPAmay consider 3ne or  more of the.folloWincjprovisions
in the Agreement f o r  addressing such situations: 

,P -:: I . .  1 . 
1 

., 
-3.
- Defining the limits of additional work requirements: 

. .  
..-	 SpeGifying the dispute resolution process'for modified Work 

Plans and additional work requirements;.. 
, . . ,  . - ,.. I 

' - Defining the applicabil.ityof stipulated penalties to any addi
.tionalwork which the PRPs.'agreeto undertake. . i . .. . .. .., . .  

'DiSDute'Resolution ,.-: . . I  ..A '- . .  . ,  . . ,  

. . . 
As discussed elsewhere in this guidance, the RI/FS Order developed

between EPA and the PRPs sets forth the terms and conditions for con
ductins the RI/FS. An element.of'this Agreement is a statement of the 

specific steps to be taken if'a dispute arises between"EPA (Or its 

representatives) and the PRPS. These steps'shouldbe well defined and 
. .agreed upon by-all~
signatories to ,theAgreement.. 9 . ' .  . . . 

A-disputewith respect to the Order is followed'bya specific
period of discussion with the PRPs. AFter the discussion period, EPA 
issues a final decision;which becomes incorporated into the Agreement.
Administrative Order should c1ar:ify that with,respect to all submittals. 
and work performed, EPA will be the.fina1 arbiter. The Court, on the 
other hand,,is.thefinal arbiter for the Consent Decrees. . 

. .  
Penalties 

. 
Any .initiativefor pips t o .  properly conduct t<&"RI/FS' and correct 

any discrepancies.discovered dufing the conduct of the Agreement, EPA 
should initiate stipulated penalties. Section 121 provides up to $25,000 
per day in stipulated penalties for violations of a..ConsentDecree while. 
Section 122 allows EPA to seek 3r impose civil penalties f o r  violations 
Of Administrative Orders.'*>.Penaltiesshould begin to accrue on the first 

* .. 

~." 
5 , '  \,". .. . . . . i l . , i  .,-

'In order ,to provide for stipul.stedpenalties in an Administrative Order 

the parties mus.t voluntarily include them in the terms of the Aqreement.
. . . .  . . . . - ,  
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d.y  of thm dmficiency and cont inur  t o  bm assessed u n t i l  the deficiency 
is mrrmcted. The t y p  of v io l a t ion  ( i . e . ,  rmporting r equ i r e ren t s  
vs .  L q l m n u t i o n  o f  construct ion r e q u i r e m n t s ) ,  as.We11 as the  amunto, 
should  bm _.p.cified As st ipulatmd pmnalties i n  the  Aqre-nt t o  avoid 
nogot ia t ions  on t h i s  poin t  r N c h  m y  &lay the correct ion.  Thm admunt. 
should bm mat pursuant to  tbm criteria of 5.Ction 109 and as such mst 
cake into aCCOULIt the M t U f e ,  Cir-8tUIC.S. eXtent, and g rav i ty  of the 
v io l a t ions  as -11 as thm Pws' a b i l i t y  to pay, p r i o r  hismry of viola
t ions ,  degree of c u l p a b i l i t y ,  and t h m  economic bmnefit re,sult ing from . 
nonco.lpliance. Additional information on stipulatmd"pmna1ties can br. 
found i n  OEW..'s .Guidurcm on t h m  Use of St ipula ted  Penal t ies  i n  Hazard
ous waste Consent Docrmms- (hptmmber 27, 1987). 

Pmjmct Talcmover 

a n m r a l l y ,  EPA vi11 COnIUlt Vlth PEWS to diseuas 'dmfi i iencies  and 
corrmctive mamurms. If th.u di.wsrons f a i l ,  EPA ha. tvo options: 
(1) purrue 1ep.l ac t ion  to form tln PIIOs tD continue t h  work8 or 
(2) wer thWRI/PS. If -9 1g.1 a C t i M . W t & l  Mt .iq8aficmtly-
delay rrmplemmnution of cunsury r m m d i . 1  o r  m a l  ACtionS, E P ~u y  
-ncm c i v i l  ac t lon  a q a m a t  the noncolplyurq P W  w mnforco th. Adpin
i s t r a t ivm 0rd.r. 0nd.r a COnvnt Docrmo, tln Mtter r o a d  k prmnn&$ 
t o  tho COUXS SII rtucb ttn LkcIo YU frlod to urform th. prwaaions ef 
the heroo. 

I f  a dmlay ur RIDS a c t l v x t i e s  endAnqers public halth  and/or th 
mnvir-nt or mll  s i g n i f i c a n t l y  dmhy ~ l o n n t a t i a uof nocrssary 
ranudral  actions, LOA should -to -ha +b. P W  aetrvitims vith 
Fund-furmeed ac t ions .  Ru RPH Val1 the .pp&?OpZiau stmps t o  
assume r e sponssb i l i t y  for the R l / T S .  u r c l u d h q  isnrfnq a stop-work ordmr . 	 to thm PRPs and not i fy inq  the EPA r w a l  contractoza. In rssuzng s top  
w r k  orders, Rolu should & ware that Fund m-cms m y  not  bm a u t a m t 
i c a l l y  r v a i b b h .  B u t ,  ur thm can Of PRP actions vhich threatan h w n  
hea l th  or thm UiVirO-t, +h.xm M y  k M - O t l n r  murnsofbaction.. Qlm 
this stop rad oxhr i s  i s m ,  a fund-tinurd =/IS w i l l  bm un-n 
-8bt- V t + h - m  p

uomte/o29 
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